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MARGIN STOCKS’? 


HERE is a tendency even in the courts to treat the operations 

of stockbrokers as a mystery which outsiders cannot hope 
fully to comprehend. It is true that that part of the business which 
consists in buying and selling in the market and in borrowing and 
making deliveries and settlements is often highly technical and may 
require the exercise of considerable professional skill by the broker. 
Stock exchanges are established to facilitate and govern by appro- 
priate rules transactions between brokers, who practice their pro- 
fession in behalf of their customers or clients in much the same 
sense that an attorney practices in the courts. 


“Doubtless, when one employs another to trade for him in a partic- 
ular market, he impliedly authorizes the dealings to be conducted ac- 
cording to the established usages of that particular market, whether 
he knows of them or not. . . . Yet, he becomes bound only by such 
usages as are not illegal or contrary to sound public policy and ‘are 
such as regulate the mode of performing the contracts, and do not change 
their intrinsic character.’” ? 


The general nature of margin transactions in stocks is now, how- 
ever, well understood in the exchanges of this country both by 
customers and brokers. The main features consist in the employment 





1 “Margin stocks”’ are intended in this article to include all negotiable and fungible 
securities adapted to margin transactions. 

2 Rugg, C. J., in Hall ». Paine, 224 Mass. 62, 73, 112 N. E. 153 (1916). The italics 
are the writer’s. See also Cronan v. Hornblower, 211 Mass. 538, 98 N. E. 504 (1912); 
Furber ». Dane, 203 Mass. 108, 116, 89 N. E. 227 (1909); Bibb ». Allen, 149 U. S. 
481, 489 (1893); 21 Am. L. Rec. (N. S.) 171, 176, note on Van Horn ». Gilbough, 
10 W.N. C. 347 (Pa., 1881). 
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of a broker by the customer to purchase stock to be delivered to the 
customer on demand and payment of the broker’s charges and 
advances toward the purchase price, or to be sold on his account 
if so ordered, with authority to the broker to pledge the stock in 
common with his own stock and that of other customers for his 
town loans. The contract of employment, if analyzed, conforms 
substantially with the contract as stated in Markham v. Jaudon,3 
and in Richardson v. Shaw.* 

A word is necessary about “margins.” A customer opening a 
margin account is generally required by the broker to deposit stock 
or to pay money to an amount equal to a certain percentage of the 
cost of the stock to be dealt in. The broker advances the remainder 
of the necessary money and charges interest upon it, for which, to- 
gether with the broker’s commission as agent, the customer is in- 
debted. If stock is so deposited as “margin,” it is, by the custom 
of brokers everywhere and generally by express agreement, merged 
with the stock of that kind purchased and carried for customers.® 
The “margin” at any particular moment is the difference between 
the current price of the shares purchased or deposited and the cash 
indebtedness of the customer, who agrees to keep this difference 
above a certain minimum percentage of the value of the stock. It 





3 41 N. Y. 235, 239 (1869). 

* 209 U. S. 365, 374 (1908). The typical contract between broker and margin cus- 
tomer is thus described in this case and the case cited supra, n. 3: “The broker under 
takes and agrees — 1. At once to buy for the customer the stocks indicated. 2. To 
advance all the money required for the purchase beyond the ten per cent furnished 
by the customer. 3. To carry or hold such stocks for the benefit of the customer 
so long as the margin of ten per cent is kept good, or until notice is given by either 
party that the transaction must be closed. An appreciation in the value of the 
stocks is the gain of the customer, and not of the broker. 4. At all times to have, 
in his name and under his control, ready for delivery, the shares purchased, or an 
equal amount of other shares of the same stock. 5. To deliver such shares to the 
customer when required by him, upon the receipt of the advances and commissions 
accruing to the broker; or, 6. To sell such shares, upon the order of the customer, 
upon payment of the like sums to him, and account to the customer for the proceeds 
of such sale. Under this contract the customer undertakes — 1. To pay the margin 
of ten per cent on the current market value of the shares. 2. To keep good such 
margin according to the fluctuations of the market. 3. To take the shares so pur- 
chased on his order whenever required by the broker, and to pay the difference 
between the percentage advanced by him and the amount paid therefor by the 
broker.” 

5 Furber v. Dane, 203 Mass. 108, 115, 89 N. E. 227 (1909); Crehan v. Megargel, 
235 Mass. 279, 282, 126 N. E. 477 (1920). 
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seems, for reasons that later appear, that the present Massachu- 
setts view is that the broker holds the legal title for the benefit of his 
customers, who are, therefore, the equitable owners. The doctrine 
in New York and other important jurisdictions is that the customers 
are legal owners as tenants in common of each kind of stock.® Cor- 
ollaries of these doctrines respectively are that under the first the 
broker is secured for his advances and charges in the same way that 
a trustee is secured for his charges and expenses about the trust 
property, and that under the second the broker is in a position 
analogous to that of a pledgee of the undivided interest of the cus- 
tomer. He is, of course, not strictly a pledgee, as the undivided 
interest of 2 tenant in common is not capable of manual delivery. 

The question of the property rights of customers has been more 
or less obscured by the existence of contractual relations with the 
broker. On the one hand a customer is indebted for the charges 
and advances of the broker, and on the other hand a broker has agreed 
to purchase and to carry or to sell stocks as ordered, and there 
are subsidiary obligations resting on both broker and customer; 
but none of these contractual relations necessarily affects the owner- 
ship of the stock acquired under the contract. 

If a broker kept his transactions with each customer distinct 
from similar transactions with other customers, courts would never 





6 30 Harv. L. REv. 80, n.; Duel ». Hollins, 241 U. S. 523 (1916); Gorman ». 
Littlefield, 229 U. S. 19 (1913); Sexton v. Kessler, 225 U. S. 90 (1912); Richardson 
v. Shaw, 209 U. S. 365 (1908); Caswell ». Putnam, 120 N. Y. 153, 24 N. E. 287 (1890); 
Markham ». Jaudon, 41 N. Y. 235 (1869); Skiff ». Stoddard, 63 Conn. 198, 26 Atl. 
874 (1893); Brewster v. Van Liew, 11g Ill. 554, 8 N. E. 842 (1886); Price v. Gover, 
40 Md. 102 (1874); In re James Carothers & Co., 182 Fed. sor (1910); S. C., 192 Fed. 
693 (1910); In re A. O. Brown & Co., 171 Fed. 254 (1909); s. C., 183 Fed. 861 (1910); 
8 CoLumaia L. REv. 488, n. 

Justice Holmes, who somewhat reluctantly concurred with his brethren in 
Richardson v. Shaw, supra, at p. 385, doubtless having in mind the opinion written 
by him in Chase v. Boston, 180 Mass. 458, 62 N. E. 397 (1902), while Chief Justice 
of the Massachusetts Supreme Judicial Court, describes a margin customer as “an 
equitable tenant in common.” This description is wholly consistent with the actual 
decision in Chase ». Boston, where the broker was held to have the legal title, and 
accords with what seems to be the present Massachusetts view. Later in Sexton ». 
Kessler, supra, Justice Holmes, who wrote the opinion, seems to have overcome 
whatever lingering doubts he may have had. But an equitable tenancy in common, 
while consistent with the Massachusetts cases which deny the relation of pledgor 
and pledgee between customer and broker, is hardly compatible with the conception 
of the courts in other jurisdictions that the broker is a pledgee or in a position analogous 
to that of a pledgee. 
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have found serious difficulties in applying the ordinary principles 
of agency. The broker as agent would be under a contractual obliga- 
tion to purchase or to sell the stock as ordered in behalf of his prin- 
cipal and the stock when purchased: would be held by the broker ag 
the property of his principal, either in law or in equity, depending 
on the manner in which the legal title was taken. Nor would the au- 
thority of the broker to pledge the stock for his own debts deprive a 
customer of his legal or equitable ownership. Of course the customer 
would take the risk that the broker might fail to redeem the pledge 
when called upon to make delivery; but in the mean time the general 
property rights in the stock itself would remain unchanged not- 
withstanding the pledge. 

It is because brokers undertake margin transactions for many 
customers under substantially identical contracts with each that 
confusion has arisen as to the property rights of the customers, 
and in some jurisdictions, as in Massachusetts, it was once apparently 
denied that customers acquired any property rights at all. A broker 
never undertakes to distinguish between stocks of the same kind 
held for different customers, but this fact does not necessarily ex- 
clude them from all property interest even if the broker, as in Massa- 
chusetts, takes the legal title, for in that case there is no legal obstacle 
to his holding it for the benefit of all the customers who have pur- 
chased or deposited stock of that kind. On the other hand, if, as 
in other jurisdictions, the customers have the legal title, they are 
tenants in common of the stock. 

So long as the broker is solvent and continues business, it matters 
little in practical results whether the broker or the customer owns 
the stocks purchased or deposited, because in the end the trans- 
action is settled by the delivery of the stock to the customer on pay- 
ment of his debt to the broker or, if he orders it sold, by an accounting 
between the two. It is, however, when the broker becomes bank- 
rupt or meets with other financial disaster that the rights of owner- 
ship in the stock then in the broker’s possession or control become 
paramount. 

When a stockbroker goes into bankruptcy, two distinct fights are 
on: one between the margin customers and the general creditors, 
and the other among the margin customers themselves. The general 
creditors claim that the margin customers, like themselves, are 
merely creditors with no property rights, legal or equitable, in 
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the assets of the estate and that the indebtedness for which such 
customers may prove is the amount of their credit balances on the 
date of the bankruptcy. On the other hand, the margin customers 
say that they employed the broker as their common agent to buy 
and sell stocks and that in executing their commissions he acquired 
stocks which he holds in their behalf, so that these stocks cannot 
be reckoned among the general assets. 

Again, when the margin customers turn from their common 
enemy, the general creditors, to the settlement of their internal 
differences, they seek all sorts of priorities and superior equities 
as against one another and to that end grasp at every device and cir- 
cumstance to identify and to follow particular securities as belonging 
to themselves. In this attempt they are often successful before 
referees in bankruptcy, and occasionally in the district courts, be- 
cause of the temptation to adopt principles of equity in following 
rights in property applicable to individuals who have no common 
interest with others. An avalanche of reclamation proceedings 
by individual customers is generally in order, and the results arrived 
at are too often unjust in the light of the true relations of margin 
customers between themselves and with the broker, their common 
agent. They were really all in the same boat, but by dint of superior 
diligence and ingenuity some swim while others sink. Like the 
two women grinding at the mill, one is taken and the other left, and 
for reasons so incomprehensible to lay minds that the unfortunate 
among the customers naturally regard the affair as a game of chance, 

The whole controversy turns on the nature of margin transactions; 
and it is impossible to apply any legal principles or reasoning to 
the situation until the true relation between the broker and his 
margin customers has been determined in accordance with the 
facts and the intention of the parties. 

Although the broker is allowed to mingle the stock purchased 
for his various margin customers, nevertheless, he is now in every 
jurisdiction in this country, including Massachusetts, required 
to have at all times in his possession or control, ready for instant 
delivery, sufficient stock to satisfy the just demands of all his margin 
customers.’ 





7 Crehan v. Megargel, 235 Mass. 279, 283, 126 N. E. 477 (1920); Adams »v. Dick, 
226 Mass. 46, 53, 115 N. E. 227 (1917); Greene v. Corey, 210 Mass. 536, 548, 97 N. E, 
70 (1912); Fiske v. Doucette, 206 Mass. 275, 284, 92 N. E. 455 (1910); Price v. Gover, 
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Nevertheless, in Massachusetts the general creditors have contin- 
ued to. insist on the contractual aspects of the claims of margin 
customers to the exclusion of all property rights except possibly 
in the case of securities deposited as margin, and to contend that 
such customers are merely creditors like themselves with provable 
claims. In the other important jurisdictions of this country, how- 
ever, the customers are held to have property rights in the stock 
acquired by the broker on their account, in addition to the purely 
contractual rights created by the contract of agency. 

The existence of property rights in the stock purchased under 
a contract of agency is not only compatible with the existence of 
contractual rights but is the direct result of the performance of the 
broker’s obligation under the contract. It is a familiar principle 
that, when an agent acquires the title to property in pursuance of 
his employment, such property, either in law or in equity, belongs 
to his principal, and he cannot set up or claim an independent title 
in himself. Indeed, the prime object of the employment of a broker 
to buy stock is to acquire for the principal a property in stock. 

Of course, the contract would not even be a contract of sale if 
it is made to cover a wager. But, if the contract is really one of 
agency made in good faith, nothing can defeat the legal or equitable 
title of the principal to any stock purchased on his order unless 
the broker has so dealt with the stock after its purchase that the 
principal’s property rights therein are extinguished as a matter 
of law. In the absence of such legal difficulty, however, the legal 
or equitable title is in the customer if the contract is recognized 
as one of agency; and the Massachusetts courts, whatever may have 
been said in early cases, now hold that such is the nature of the 
contract.® It is true that Justice Loring, in Rice v. Winslow,’ inti- 
mates that although the broker acts as agent in buying the stock, 
nevertheless the customer’s property right therein is extinguished 
of necessity when the broker mingles the purchased stock with 





40 Md. 102 (1874); Douglas v. Carpenter, 17 App. Div. 329, 335, 45 N. Y. Supp. 219 
(1897); Nourse v. Prime, 4 Johns. Ch. (N. Y.) 490 (1820); New York PEenat Law, 
§ 956; Skiff v. Stoddard, 63 Conn. 198, 26 Atl. 874 (1893); 1 Dos Passos, Stock- 
BROKERS, 2 ed., 257; 16 CoLumBIA L. REv. 48. See also 19 Harv. L. REv. 529, 
note. ‘ 

8 Rice v. Winslow, 180 Mass. 500, 62 N. E. 1057 (1902); Hall v. Paine, 224 Mass. 
62, 112 N. E. 153 (1916). 

9 180 Mass. 500, 502, 503, 62 N. E. 1057 (1902). 
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stock of his own and of other margin customers; but such necessity 
depends entirely upon the nature of the property right acquired by 
the broker for his customer; and when the nature of this property 
right is defined and understood it will be seen that there is no neces- 
sity for the extinction of the customer’s legal or equitable title. 

To deny that margin customers have any rights of property 
in the stocks which they intend to purchase is not only a shock to 
them but is contrary to all principles of fair dealing. “At the in- 
ception of the contract it is the customer who wishes to purchase 
stocks,”’ not the broker.’ It is his judgment and not the broker’s 
which is exercised in the selection of the stocks for purchase. He 
buys frequently for investment and speaks of the stocks as “my” 
stocks. He takes all the risks of the transaction and receives all 
the profits as well as suffers all the loss. To say that he has bought 
nothing and is a mere creditor is to defeat the very object for which 
he employs the broker as agent. Moreover, the broker who honestly 
performs his obligations is amply protected against loss by reason 
of the purchases so made and his private property and general 
estate are not imperilled. His ability to pay his private debts can 
be in no way impaired by the honest performance of his duties as 
agent for margin customers," and it is the rankest sort of injustice 
to those customers to throw the property that they employed the 
broker to buy into the general pot in bankruptcy for distribution 
to all claimants, including the private creditors of the bankrupt. 
This, however, is the result unless the rights of margin customers 
are held to be something more than mere contractual claims; and 
the courts should, unless absolutely compelled on legal considera- 
tions, decline to perpetrate such an injustice. 

The difficulties which seem to lie in the way of determining the 
legal relations of both customer and broker to the stock purchased 
may be traced almost wholly to the right of the broker to mingle 
the stock of his several customers and to pledge it for his own loans; 
and the claim has been made that this authority is so inconsistent 
with the retention of any property rights in the customer that in 
case of bankruptcy he must have recourse solely to his contractual 
rights, limiting his claim substantially to the amount of damage 





10 Richardson v. Shaw, 209 U. S. 365, 377 (1908). 
1 Gorman 2. Littlefield, 229 U. S. 19 (1913); Duell v. Hollins, 241 U. S. 523 (1916). 
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occasioned by the breach of the broker’s contract to deliver the 
stock. Of course the customer may elect to treat the bankruptcy 
as equivalent to such a breach on the broker’s part; but he may 
with equal propriety elect not to abandon his property rights. 


THE ‘‘ MASSACHUSETTS DOCTRINE”’ 


Is there a Massachusetts doctrine? It may be asserted that there 
is, but the doctrine certainly is not the one commonly ascribed to 
the courts of that state. The supposed doctrine is that margin 
customers have no property interest in stock purchased on their 
account, that the broker does not act as an agent or in any fiduciary 
capacity, and that the contract is an executory contract of sale 
between the broker as vendor and the customer as vendee. This 
supposition would be partially justified if one should begin with 
Wood v. Hayes ® in 1860 and read the decisions down to Chase v. 
Boston“ in 1902. But if he begins with Crehan v. Megargel * in 1920 
and examines the cases back to Greene v. Corey in 1912, he finds 
that the court has ceased even to cite the old cases for the dicta 
supposed to support the “doctrine” attributed to them and holds 
the broker to the strictest performance of his obligation as a fiduciary, 
first to purchase all stock when ordered by his margin customers, 


J 





12 In re Swift, 112 Fed. 315 (1901). When a customer proves his claim as a 
creditor under the contract with the broker, he thereby waives his other remedies, 
unless he expressly reserves them. Thomas v. Taggart, 209 U. S. 385 (1908). But 
the extraordinary contention has occasionally been made before referees in bank- 
ruptcy that, inasmuch as bankruptcy excuses a demand before proof of claim by 
a customer as a creditor and because he may so prove his claim without demand, 
therefore, whatever his previous rights of ownership may have been, the intervention 
of bankruptcy converts him at once into a mere creditor stripped of all rights of 
ownership, legal or equitable, in the stock carried for him by the bankrupt. This 
proposition, it is contended, is supported not only by In re Swift, 105 Fed. 493 (1900), 
but by Weston »v. Jordan, 168 Mass. 401, 47 N. E. 133 (1897), and further by certain 
remarks in the opinion in Richardson v. Shaw, 209 U. S. 365, 383, 384 (1908). There 
is nothing whatever in any of these cases to support such a proposition, and in fact 
Mr. Justice Day in the latter case says (at p. 380), “We cannot consent to the con- 
tention of the learned counsel for the petitioner, that the insolvency of the broker 
at once converts every customer, having the right to demand pledged stocks, into 
a creditor who becomes a preferred creditor when the contract with him is kept and 
the stocks are redeemed and turned over to him.” 

18 y5 Gray (Mass.) 375 (1860). 

14 180 Mass. 458, 62 N. E. 397 (1902). 

235 Mass. 279, 126 N. E. 477 (1920). 
210 Mass. 536, 97 N. E. 70 (1912). 
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and afterwards to keep in his possession or control sufficient stock 
of each kind to satisfy the demands of them all. While he takes 
the legal title !7 he must keep the res, that is the body of the margin 
securities, intact; and the reader finds that the only perceptible 
difference at all fundamental between the true Massachusetts doc- 
trine and the doctrine held elsewhere is that the Massachusetts 
court has put the broker in the position of a trustee holding the legal 
title and has strictly defined not only the res of the trust but his 
obligations with reference to it, while other jurisdictions regard 
the customers as legal tenants in common of property in the posses- 
sion or control of their common agent. Further, the student will 
find that this view of the broker’s relation to margin stocks does 
not conflict with the actual decision in any Massachusetts case, 
and squares more closely with the intention of the parties and the 
methods and customs of business than the view in other jurisdictions 
which involves at least two somewhat strained conceptions: (1) 
that shares of stock are essentially abstract units independent of 
the certificates, and (2) that an anomalous relation of pledgor 
and pledgee exists between customer-and broker. 

It must be admitted that during the early period the Massa- 
chusetts court was apparently headed toward holding that margin 
transactions were as matter of law not at all what they purported 
to be but something different, yet the tendency is more apparent 
than real. So-called margin transactions so often cloaked a bet 
on the market without intention of actual purchase and sale, and 
so many brokers acted on the theory that notwithstanding the 
form of the contract and the entries on their books they were under 





17 Chase v. Boston, 180 Mass. 458, 62 N. E. 397 (1902); Hall v. Paine, 224 Mass. 
62, 112 N. E. 153 (1916); Crehan v. Megargel, 235 Mass. 279, 126 N. E. 477 (1920). 

18 Tt is not quite true that the holder of a certificate representing shares in a 
corporation owns nothing but a certain number of abstract units independent of the 
certificate. He also owns the certificate; and such ownership will distinguish his 
shares from those of others so that he can identify them and perhaps be enabled 
to follow the proceeds if the shares or their proceeds are wrongfully in another’s 
hands. To say that shares of stock of any particular kind are absolutely fungible 
in all circumstances is not true; but to say that margin stocks of any particular kind 
in the hands of a broker are absolutely fungible is true. The fungibility springs from 
the way the stocks are held and not from the nature of the property itself. Identi- 
fication of their stocks is impossible between margin customers; but identification of 
his stock by one claiming that it has passed wrongfully into the hands of another is 
essential to any steps taken to recover it or its proceeds. 
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no legal obligation actually to buy and carry the stocks as ordered 
provided they could deliver the stocks when a customer paid up 
and demanded delivery, that the court may well have thought 
that there was in fact a mere wager involving neither agency nor 
property ® or substantially an executory sale conditioned on pay-. 
ment.”? At any rate the court was slow to accept a margin contract 
in stocks at its face value, and indeed could not do so while brokers 
recognized no legal obligation actually to purchase and to carry 
the stocks as ordered. Judge Lowell pointed this out in 1900.” 

A review of the Massachusetts decisions shows the constant 
progress of the law in Massachusetts. Starting in 1860 with the 
idea that a stockbroker was virtually a dealer in stocks on his own 
account, he was treated in Wood v. Hayes™ strictly as a seller of 
stock for future delivery on condition that the price was paid. The 
exact statement of Chief Justice Shaw was: “The contract was 
strictly conditional, to deliver so many shares upon the payment 
of so much money.” ‘This opinion that the relation was that of 
vendor and vendee was not at all required by the facts of the case, 
which was an action of tort for conversion, as Judge Lowell pointed 
out,¥ but it may be assumed fairly to reflect the current, if some- 
what vague, conception at that time of the intended meaning of 
an order for stock from a broker to be delivered in the future, what- 
ever the particular form of the contract. One must remember 
that Wood v. Hayes * “was decided in 1860, before the stockbroker 
was as familiar a figure as he is today, and before the law governing 
his calling was as well established.” 

Covell v. Loud,”* in 1883 restated the proposition in these words: 
“The contract was conditional to deliver the shares upon the pay- 
ment of the money.” In this case also the expression of opinion 
as to the nature of the contract was wholly unnecessary to the 
decision. 

In 1897, in the case of Weston v. Jordan," the court declined to 
reconsider the view supposed to be held in Massachusetts in conse- 





19 Chase v. Boston, 180 Mass. 458, 62 N. E. 397 (1902). 

20 Wood »v. Hayes, 15 Gray (Mass.) 375 (1860). 

2. In re Swift, 105 Fed. 493 (1900). 2 15 Gray (Mass.) 375 (1860). 

% In re Swift, 105 Fed. 493 (1900). *4 15 Gray (Mass.) 375 (1860). 

25 Skiff ». Stoddard, 63 Conn. 198, 214, 26 Atl. 874 (1893). 

26 135 Mass. 41, 44 (1883). 27 168 Mass. 401, 47 N. E. 133 (1897). 





MARGIN STOCKS 495 


quence of the two previous decisions because the facts of the case 
did “not call for such reconsideration of the general doctrine.” The 
opinion was expressed, however, that the relation between customer 
and broker is not that of pledgor and pledgee, which, of course, 
implied that the title to the stocks remains in the broker until the 
time comes for delivery, and that the broker and customer are vendor 
and vendee merely, not agent and principal. If, as a matter of fact, 
the relationship of vendor and vendee was the true one, the broker, 
as the court remarks, was not “bound always to have on hand 
enough shares to meet the purchase,” although such was the doc- 
trine in New York and elsewhere. The subsequent recognition of 
that very obligation has proved to be the turning point in the later 
development of the law in Massachusetts. As long as the court 
clung, however, to the idea that a customer who bought stock from 
a broker for future delivery was dealing with the broker as a vendor 
of the stock so that the purchaser had only the contractual rights 
of a vendee, whatever the form of the contract, it necessarily fol- 
lowed that no intervening obligation rested on the broker to pur- 
chase the stock and to carry it for the customer’s benefit until the 
time came for delivery. Judge Lowell in 1900, when he decided 
In re Swift in the United States District Court, drew attention to 


this lack of legal liability on the part of the broker actually to buy 
and carry the stock in the interim before delivery, although he 
acknowledged that brokers had a vague impression that they ought 
to do so. 


Judge Lowell, of course, was attempting to follow the Massachu- 
setts conception of the contract which controlled the case before 
him, but confessed himself considerably puzzled about the real 
opinion of the state court in view of the circumstance that such 
opinions as had been uttered were really obiter dicta, and also be- 
cause both Covell v. Loud and Weston v. Jordan expressly worked 
out the same result both under the theory of vendor and vendee 
and the theory of agent and principal. He finally thought that the 
Massachusetts view, which was more or less justified by the practices 
of brokers at that time, inclined to the theory of vendor and vendee 
under a conditional contract of sale. That is why it was necessary 
in the case before him to determine when the broker was in default 
and the right of action by the customer accrued; and he finally 
held, and his decision was afterwards affirmed by the Circuit Court 
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of Appeals, that the broker would not be in default for failure to 
perform his conditional contract of sale until tender and demand 
by the purchaser or until the equivalent of such tender and demand; 
and, invoking the doctrine that a tender is unnecessary when it is 
impossible for the other party to perform, that bankruptcy prac- 
tically created such impossibility so that an actual demand was 
excused. In holding that a demand and tender were necessary he 
expressly followed the case of Weston v. Jordan, where the court 
had stated that after the repeated demands and refusals shown in 
that case the purchaser had a valid ground of action against the 
broker ‘‘either for a breach of contract or for a conversion; it matters 
not which.” 

The idea that the form of the contract between broker and cus- 
tomer, which of course is plainly that of agency and not of purchase 
and sale, readily lent itself to an attractive method of betting on 
the rise and fall in price of stocks, strongly colors several of the 
Massachusetts decisions. Thus in Chase v. Boston,® decided in 
1902, Chief Justice Holmes says that none of the features of the 
contract is decisive as to its character and that ‘‘a transaction in 
similar form might be a simple wager.” Of course if the contract 
is a wager, stocks bought by the broker or which happen to be in 
his possession at any time are his property, not even subject to 
valid contractual demands; but, at the time of the decision, there 
had been in existence since 1890 a statute intended to curb in some 
degree the practice of making wagering contracts with reference 
to the rise and fall of stocks by giving the so-called customer a right 
of action to recover money or property paid to or deposited with 
the so-called broker, and actions had already been brought to en- 
force the remedy provided.”® “Bucketing” had not at that time 
been made a crime, as it was later in 1907,*° and the court was ex- 
cusably slow to see that the remedy of the statute and the language 
in which that remedy was couched really implied an obligation 
on the part of the broker to carry out in good faith the orders of 
his customers for the purchase of stock and to hold or carry the 
stock when purchased; in other words, that the statute implied the 
true relation was that of agency. It cannot be reiterated too often 





8 180 Mass. 458, 62 N. E. 397 (1902). 
29 Lyons v. Coe, 177 Mass. 382, 59 N. E. 59 (1901). 
380 STAT. 1907, C. 414. 
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that when the obligation of the broker under contracts made in good 
faith is recognized to be that he must actually purchase and hold or 
carry the stock until the time comes for delivery, the whole founda- 
tion falls from under the supposed doctrine of such cases as In re 
Swift, Weston v. Jordan, Covell v. Loud, and Wood v. Hayes. 

The pressure of the statute was felt in Chase v. Boston, but the 
court explained that its language was used in a popular sense “and 
that the broker is not treated there as a party to a contract to buy 
or sell but as one employed to buy or sell.” Some such explanation 
was necessary to make the opinion verbally consistent with Rice v. 
Winslow, reported in the same volume.*! 

The point at issue, however, in Chase v. Boston was simply whether 
the broker who is carrying stocks for margin customers holds the 
legal title for purposes of taxation; and the court said that he does. 
In view of the later cases, Chase v. Boston stands only for the prop- 
osition that the broker in margin transactions acquires the legal 
title of the stock purchased by him on the orders of customers. 
Nothing is said in that case as to the obligation of the broker actually 
to purchase the stock and to hold it: in his possession or control 
until delivery is demanded. Of course, the decision implies that the 
court recognized no such obligation, yet in Rice v. Winslow, which 
was an action by a customer to recover from a broker under the 
wagering statute of 1890, Justice Loring found himself bound to 
say that in making the initial purchase of stock to be carried on a 
margin the broker’s “relation to the customer in buying the stock 
is that of an agent,” because otherwise he would not come within 
the language of the statute which provides for recovery when one 
“employs another to buy or sell for his account.” 

Rice v. Winslow marks important progress in the Massachusetts 
law. (1) In the ordinary margin transaction the customer is held 
not to purchase of the broker. The case did not come “within 
the first clause [of the statute of 1890] because it is a case where 
the plaintiff did not buy of the defendant, but where he employed 
the defendant to buy.” (2) It is distinctly recognized that the 
initial relationship in margin transactions is that of agency. 

These two propositions are an absolute departure from the doc- 
trine of Wood v. Hayes, which is that there is no agency and that 
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the relationship is that of buyer and seller. The court does not 
undertake in Rice v. Winslow to pass upon the obligations of the 
broker after the initial purchase to hold or carry the stock. The 
only suggestion made in regard to that subject is that the broker, 
having the right in some respects to treat the shares so bought as 
his own and to mingle them with other stocks, is authorized, like 
a factor in the case of money received from the sale of goods for 
_ several principals, to substitute his credit for the stock itself; so 
that the case is cited for the proposition that the initial purchase 
is made by the broker as agent of his customer but that, owing to 
“the necessities of the business of the agent,” he becomes a debtor 
to the customer for the stocks. 

The way in which a broker conducts his business prevents him 
from keeping the margin stocks acquired for each customer apart 
from other stocks of the same kind, and requires the use of the 
margin stocks em bloc or otherwise at the discretion of the broker 
as pledges for his own loans. These are the “necessities of the 
business” which the learned justice undoubtedly had in mind. 
But neither the right to mingle the stocks nor the right to pledge 
them is incompatible with the retention of property therein by the 
customers. 

In jurisdictions outside Massachusetts a margin customer has 
a legal property like that of a depositor in a grain elevator who 
“may have a property in grain in a certain elevator although the 
keeper is at liberty to mix his own or other grain with the deposit 
and empty and refill the receptacle twenty times before making 
good his receipt to the depositor concerned”’;* and in such jur- 
isdictions the margin customers are, therefore, legal tenants in 
common of the margin stocks of each particular kind. In Massa- 
chusetts the situation now appears to be the same except that the 
interest of the customers is equitable instead of legal, because the 
legal title is in the broker. So that in all jurisdictions the stocks 
in the hands of the broker may be absolutely fungible and at the 
same time belong, either in law or in equity, to the margin cus- 
tomers. And it is equally true that the broker’s right to pledge 
the margin stocks furnishes no cause for the conversion of the re- 
lation between broker and customer into that of debtor and creditor. 
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In Chase v. Boston ® (a suit between the same parties as in the earlier 
case of the same name), the right to pledge stocks kept in sepa- 
rate envelopes as the property of each customer was held not to 
affect the customer’s title.* In view of these considerations, there- 
fore, none of the “necessities of the business” of the broker has 
the effect suggested by Justice Loring. ; 

In 1902, then, it had been settled that the broker at the start 
is an agent. It had been suggested that after the initial purchase 
of the stock he substituted his credit for the stock and the relation- 
ship thereafter was that of debtor and creditor. It had also been 
declared, perhaps decided, that the broker is the holder of the 
legal title, and therefore is not a pledgee. And the question of the 
broker’s obligations with respect to carrying stock and having 
sufficient on hand to meet all demands had been left open with 
no intimations except those made by Justice Allen in Weston v. 
Jordan and by Judge Lowell in the case of In re Swift. 

We now pass to the later Massachusetts cases. Justice Rugg in 
Fiske v. Doucette,> in 1910, speaking of the title to stocks car- 
ried on margin and the question whether the broker is a pledgee 
according to the New York law, puts the case no more strongly 
than this: “In this regard the law of New York probably differs 
from our own’’; but in Hall v. Paine,®* decided in 1916, the same 
judge, then chief justice, said: “... the rule in this Common- 
wealth is that, in the ordinary relation between customer and 
broker where the latter carries stocks on margin, the legal title 
is in the broker, Chase v. Boston, 180 Mass. 458, differing in this 
respect from that of some other jurisdictions, Gorman v. Littlefield, 
229 U.S. 19.” In the later case of Crehan v. Megargel,*" decided 
in 1920, Justice De Courcy says: 


“In accordance with the long established rule of law in this Com- 
monwealth, the legal title to the stocks carried on margin was in the 
brokers, as between them and their customer; and this is true alike of 
the stocks bought on margin by the defendants, and those deposited 
with them under the circumstances here disclosed . . . ” 
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It appears to be settled in Massachusetts, therefore, that the legal 
title to stock deposited or carried is in the broker and not in the 
customer. This proposition carries with it the further proposition 
that in Massachusetts the customer and broker do not and cannot 
stand in the relation of pledgor and pledgee. In this respect, as 
Chief Justice Rugg says, the Massachusetts law differs from that 
in other jurisdictions, and it may be added that it wisely differs, 
because to hold that the broker has the full legal title to all stocks 
which he purchases on margin for his various customers conforms 
better with the facts and permits a clearer conception of his true 
relationship to his customers than the somewhat strained concep- 
tion entertained in other jurisdictions that each customer has some 
legal right of property which follows the stocks in the broker’s hands 
through all the transactions short of actual sale. 

But to say that the legal title to all stocks carried on margin is 
in the broker is far from saying that the customer has no rights in 
the nature of property in the stocks. Furber v. Dane ** furnishes, 
perhaps unintentionally, a powerful argument in support of a prop- 
erty right of some kind. One of the plaintiffs was allowed in equity 
to recover stock he had deposited as margin. It was conceded that 
brokers treat stock so deposited exactly like stock purchased and 
carried on margin. This means that brokers have and exercise the 
same rights to mingle and to pledge stocks deposited as margin 
that they have and exercise in the case of stocks purchased and 
carried on margin. If these rights are inconsistent with the exist- 
ence of any property rights of the customer in the one case they 
must be in the other. In both, the customer’s proprietary in- 
terest is extinguished, if at all, at the moment the stocks pass into 
the broker’s possession with full power to mingle and to pledge 
them; and once extinguished, it is forever gone unless newly cre- 
ated by act of the parties. The fact that the identical certificates 
deposited as margin may turn up somewhere is of no consequence 
in the determination of the customer’s present interest. If several 
persons contributed money to a trust fund which was to be held 
and subsequently divided among them, the final division would 
not be affected by the presence of marked bills paid in by one of 
them. If, therefore, Furber v. Dane establishes that a property 
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right which may be enforced in equity by the customer persists in 
the case of stocks deposited as margin, in spite of the broker’s 
authority to mingle and to pledge them, then the same principle 
applies to stocks purchased and carried on margin. The concep- 
tion of an undivided equitable right of property is identical to both. 

The law in Massachusetts, therefore, comes down to this: that 
the broker must be a trustee of the stocks which he is carrying 
for his margin customers and that each of his customers has an 
equitable interest or title in his undivided proportionate part of all 
the stock of any particular kind in the possession or control of the 
broker. The Massachusetts court has stopped short of saying in so 
many words that each customer has such an equitable property or 
interest; but it has in recent years defined with great particularity 
the duties and obligations of the broker with reference to the stock, 
and these duties and obligations so defined are precisely those 
which would be required of the broker as trustee. The definition of 
his duties and obligations fixes his character; it comes to the same 
thing if you first define the rights and obligations of a person with 
reference to a particular matter and then find that you have de- 
scribed a trustee; or first describe him as a trustee and then say that 
because he is a trustee he has precisely these same rights and obliga- 
tions. The character of legal relationships is determined by the 
rights and obligations incident to them; and when we find a man 
subject to all the rights and obligations of a trustee we may as well 
call him so. What, then, are the rights and obligations now recog- 
nized as resting on a broker who has purchased and is carrying 
stock on a margin? 

It is of interest that the formula expressing the obligation of a 
broker:to keep intact the body of stocks required to meet the de- 
mands of margin customers was developed in cases arising under 
statutes passed in 1890 and 1go1 ** providing a remedy against 
brokers for losses suffered under wagering contracts. By the later 
statute brokers were allowed to show in defense that they actually 
purchased or sold the stock as ordered and in 1910 it was held, in 
Fiske v. Doucetie,*® that the defense permissible under the statute 
was not made out on the evidence submitted “‘unless by reason of 
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the purchase on the stock exchange the broker or his agent has 
within his immediate control certificates of stock at all times ready 
to deliver to the plaintiff upon demand, or in the case of sales, like 
certificates for delivery to a purchaser.” This the learned justice 
said was the implied doctrine of the previous case of Rice v. Wins- 
low.“ ‘The dispute there arose between the purchaser and the 
stockbroker, and it was assumed as the basis of the opinion that 
the broker had in his manual possession or immediate and instant 
control certificates of stock to meet upon demand every share pur- 
chased or sold for the account of his customer.” 

Justice Sheldon, in Greene v. Corey,” an action brought on the 
same ground that recovery was sought in Fiske v. Doucette, said: 


“The broker, to put himself right in such a case as the one now before 
us, must show that he has under his control, free from the just demands 
of other customers and available for delivery to the customer whose 
case is in question, the stocks of which that customer upon payment 
will be entitled to demand delivery.” 


Obviously compliance with the rule as stated by Justices Sheldon 
and Rugg requires the broker not only to purchase but to keep 
a body of stock of each particular kind in his possession or control 
to meet the demands of all the customers. 

Admittedly the broker has the legal title, but he is subject to the 
obligation above stated. In other words, all the stocks of any par- 
ticular kind in his possession or control are a trust property or res 
held for the benefit of the customers interested in that particular 
kind. The broker, according to the rule laid down, has no right to 
deplete the trust property. True, he has a power of substitution, 
but he must keep the property intact as far as the number of shares 
is concerned. And each customer interested is on the same foot- 
ing as each other customer. Each is entitled to the immediate. 
delivery of his share of the trust property when he complies with 
the conditions which, of course, are that he shall pay the amount of 
the advances and charges of the trustee. The only known term 
that will describe the relation of the broker to the customers in 
these circumstances is that of trustee. It is true that he started 
out as an agent to acquire the property which is the subject matter 
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of the trust; but after he has acquired it he must become a trustee 
of it, if he is subject to the obligations which the law, in the opinion 
of the court, has laid upon him. There is nothing peculiar to this 
situation distinguishing it from any other where an agent has 
acquired the legal title to property in behalf of his principal. He 
is necessariiy trustee of the property, and his principal is the equit- 
able owner. 

If the broker is trustee for each group of customers for whom he 
is carrying a particular stock on margin, he is naturally required to 
exercise the care and fidelity of a trustee in respect to the trust 
property, taking into account the purposes for which it is held and 
the powers which the customers have conferred upon him. There 
are no particular degrees of fidelity and good faith in such a case 
as this. The fidelity and good faith required of the broker as an 
agent differ in no wise from those required of him as a trustee. 
We should expect the court to impose upon the broker in such cir- 
cumstances all the obligations which are appropriate to his fidu- 
ciary position. Accordingly he is bound to deal with the trust 
property without self-interest. In Rice v. Winslow, Justice Lor- 
ing says that “in the purchase of the stock he owes to his customer 
the same duty, that he owes to him, where he is employed to buy 
stocks, which are to be taken and paid for by the customer in place 
of being taken and paid for by the broker for the customer.” This 
language is quoted with approval by Chief Justice Rugg in Hall 
v. Paine,“ and he adds, “‘For breach of that duty by the broker a 
cause of action arises and, so far as the measure of damages goes, 
it is not of consequence whether the action is in tort for conversion 
or for breach of contract. Richardson v. Shaw, 209 U.S. 365, 382. 
Moreover, in this respect it matters not whether the stock were 
bought on margin or deposited with the broker. Furber v. Dane, 
203 Mass. 108, 115.” When the broker is ordered to sell stocks 
that are carried on margin the learned Chief Justice says that 


“while he may transfer a good title to a third person, [he] cannot pur- 
chase for himself, at least not without the full knowledge and assent 
of his principal. A broker’s obligation to his principal requires him to 
secure the highest price obtainable, while his self-interest prompts him 
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to buy at the lowest practicable price. The law does not trust human na- 
ture to be exposed to the temptations likely to arise out of such antagonis- 
tic duty and influence. . . . The converse of the rule is equally binding, 
that an agent to buy cannot sell his own goods to his principal without 
the latter’s knowledge and assent. . . . This rule is so deeply grounded 
in fundamental reason that no custom or private rule can override it.” 







The foregoing language is equally applicable to agent or trustee. 
It matters not by what name he may be called, the fiduciary char- 
acter of either requires the exercise of precisely the same fidelity to 
the interests of the beneficiary or principal. The only difference, 
which has nothing to do with the character of the obligation, is 
that in the particular case of a broker as agent dealing with margin 
stocks he is the holder of the legal title and is, therefore, strictly 
speaking, a trustee with respect to the stocks. Decisions by the 
Massachusetts court such as those above quoted remove entirely 
from the field of discussion the question whether or not a broker 
purchasing or selling or carrying stocks on a margin is acting in a 
fiduciary capacity. 

The Massachusetts court has also discussed the subject matter 
of the trust held by the broker for each group of his margin cus- 
tomers interested in a particular stock. Chief Justice Rugg in 
Adams v. Dick,® speaking of the defense set up by the broker in 
an action under the statute to recover money paid as margins, 
said: 
“The judge found that the defendants had only five sources from 
which to comply with possible demands upon them for the delivery of 
stocks sold on the plaintiff’s orders or for delivery to the plaintiff of 
stocks bought on his orders, viz.: stocks actually in the hands of the 
defendants, stocks pledged by the defendants as collateral for loans 
made to them from banks, stocks pledged by the defendants to other 
brokers, stocks lent by the defendants to other brokers, and the obliga- 
tions of persons who had sold stock short through the defendants without 
furnishing them with the certificates; and that, unless all these sources 
complied with the law, the defendants were not ready to respond to such 
demands. Manifestly stock in actual possession was available to the 
defendants. The plaintiff concedes that stocks pledged to the banks 
also were available. See Chase v. Boston, 180 Mass. 458. Without 
discussing whether stocks pledged or lent to other brokers were available 
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to the defendants, it is plain that the obligations of persons who had 
sold stock short, to deliver certificates of such stock on demand, utterly 
fails to constitute stock in possession. As shown by the transactions 
with the plaintiff, short sales at most result in contracts which neither 
party expects to carry out by actual delivery. But even if there is a 
purpose to carry them out by an actual delivery of the certificates of 
stock, a contract for the delivery of stock is not equivalent, in any just 
sense, to possession of stock. The defendant failed to show actual 
purchases and sales as defined in Fiske v. Doucette, 206 Mass. 275.” 


Evidently at the outset the court did not perceive that the 
wagering statute of 1890 inferentially defined or affected the 
relation between brokers and their customers, but felt that it 
imposed an arbitrary duty to execute the customer’s orders.” 
The later language of Chief Justice Rugg in Hall v. Paine,’ how- 
ever, quoting Rice v. Winslow,*® when he speaks of the “duty” 
owed the customer instead of making use of the word obligation 
has no special significance. The broker purports to be and to act 
as an agent, and it makes no difference how his obligations are de- 
fined or what remedies are provided for breaches of them. If the 
broker is in duty bound, whether because of statute or of decisions 
or of both, to do those things which an agent should do under his 
contract, his relationship to the other party is thereby fixed. A 


statute requirement that a broker should deposit funds collected 
for customers in a separate account in a bank standing in his name 
as trustee, when complied with, fixes the relation between the 
broker and the beneficiaries of the funds deposited. The customer 
would be held to have rights in the funds deposited in such manner 
from the moment the deposit was made. 


While it is true that the recognition of the obligation of brokers 
to keep intact the body of margin stocks developed from state- 
ments of the kind of evidence that would sustain the defense of 
actual purchases or sales provided by the statute of 1901 * in 
actions brought under the statute of 1890°° to recover money or 
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securities paid or deposited by customers in bucketing transac- 
tions, the Massachusetts court in the recent case of Crehan v. 
Megargel * did not hesitate in transactions not bucketing in char- 
acter to hold the brokers liable for a breach of contract unless they 
proved “that they had in their possession or control at all times, 
available for delivery to the plaintiff, the stocks which they pur- 
ported to be carrying for him.” This decision is, of course, directly 
contrary to the dictum in Weston v. Jordan® that a broker was not 
“bound always to have on hand enough shares to meet the pur- 
chase,” although such was the doctrine in New York and else- 
where, and on that subject the decision ranges Massachusetts 
squarely with other jurisdictions. 

The real ‘Massachusetts doctrine,” therefore, so far as there 
is a doctrine peculiar to that state, seems clearly to be that the 
broker takes the legal title of stock deposited or purchased and 
holds it as trustee for his margin customers under all the obliga- 
tions growing out of that relation. 


MARGIN STOCKS IN BANKRUPTCY 


At least one thing is clear about margin stocks in the bankruptcy 
of the broker. If the stocks belong to the customer, whether in 
law or in equity, it matters not which, the general creditors have no 
claim upon them. In bankruptcies outside Massachusetts they 
have been kept apart from the general assets in a multitude of 
cases which are beyond the scope of this article to examine.“ But 
the federal courts in bankruptcy cases controlled by Massachusetts 
law have hitherto acted in conformity with the supposed doctrine 
of that state, holding margin customers to be creditors merely who 
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may prove their claims for a breach of the contract to deliver 
stocks upon demand.® The time seems to have come to declare 
that this doctrine, if it ever existed, is obsolete. 

Margin customers may, of course, elect to prove their claims 
as creditors, treating the bankruptcy as a breach of contract to 
deliver stocks; * but such an election should not work to the ad- 
vantage of the general creditors at the expense of the other margin 
customers who do not so elect. It is one of the purposes of this 
article to draw attention to certain important consequences of the 
community of interest of margin customers derived from their 
employment of a common agent which have not received the study 
they deserve. The familiar and well-settled principles of law in- 
volved are those governing the mutual relations of parties in such 
a situation, and bankruptcy simply furnishes occasion for their 
application. Bankruptcy by itself alters the nature of neither con- 
tract nor property. 

The origin and reason of margin transactions may be found in 
the apparent need of some method of buying stocks largely on 
credit. Stockbrokers have undertaken to perform that service, 
supplying a part, often a large percentage, of the necessary funds 
and protecting themselves from loss by the retention of the secur- 
ities purchased and requiring a certain proportionate payment or 
the deposit of other securities by their customers. The business 
is necessarily done on a considerable scale and the success of the 
broker depends upon the extent of his clientage. The larger the cli- 
entage the more money must be advanced by the broker for the 
purchase of stocks, but being a broker and not a banker he 
soon finds that the capital necessary far outruns his resources 
without loans from financial institutions.*” Of course it is nat- 
ural that the securities purchased for customers and those de- 
posited by them should be used as pledges for the money he 
borrows in the business; and it is obvious that, having a large 
number of customers, many of whom are ordering him to pur- 
chase stocks of the same kind, it is impracticable for him to 
undertake, either in the original purchase or in the subsequent 
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hypothecation of the stock, to keep any particular certificates or 
securities of any kind apart from the general mass as the property 
of particular customers. 

Now this situation is well understood and, even without the 
express stipulations generally insisted on by the broker, customers 
may well be deemed to authorize purchases and pledges to be 
made in the manner indicated.** This brings us to the important 
and significant fact, frequently overlooked, that the whole body 
of margin customers, employing the broker as their common agent 
under identical contracts, necessarily constitutes a class or group 
in which the rights of the individual members are dependent to a 
large extent upon the rights of all other members and, at any rate, 
ought not to be enforced by any one of them without due regard 
to the rights of the others. 

The property, therefore, held by the broker for the class of per- 
sons comprising all his margin customers consists in the first place 
of all the securities bought for the members of that class. To this 
body of securities should be added, whenever custom or contract 
requires, the securities deposited by the margin customers. For 
instance, in Boston it is the custom of brokers to treat stocks de- 
posited as margin in precisely the same way as stocks bought and 
carried on margin.*® 

A most important consequence follows. Since the broker has 
been given, either by custom or by express contract, the right to 
hypothecate, at his discretion, any or all of the securities so held 
by him for the purpose of providing himself with the necessary 
funds to carry on the business in behalf of all his margin customers, 
a loan procured by him for which he has pledged any of these securi- 
ties is a charge upon the whole body of securities, and in case of 
loss occasioned by an excessive pledging by the broker, that loss, 
on the familiar principle of contribution or general average, must 
be borne pro rata by all the customers in proportion to the value 
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of their respective holdings.*° The mind should be permitted to 
dwell upon this proposition because it is founded upon those equit- 
able principles always sought to be applied where there is a com- 
munity of interest, and prevents unjust results which are sure to 
follow in greater or less degree an attempt to work out the rights 
of individual customers in total or partial disregard of their essen- 
tial community of interest arising from the fact that each one of 
them has voluntarily become a member of the class of persons for 
whom their common agent is doing business on margin. 

There are but two causes for loss to margin customers occa- 
sioned by the acts of their common broker that need be considered. 
The first is an excessive use of the margin securities by the broker 
for the purpose of procuring loans to himself; and an excessive use 
may be defined in general to consist in loans aggregating more than 
the amount owed by customers for the purchase of securities. The 
second cause of loss is due to the failure of the broker to keep 
intact the body of securities held for the margin customers. How 
loss from the first cause should be distributed has just been stated. 
Loss from the second cause must be distributed according to the 
same principle applied to different facts. 

Owing to the fact that different customers are interested in dif- 
ferent securities it cannot be said that securities of all kinds are 
so mingled in the hands of the broker that the failure of the broker 
to keep intact the amount of securities of any particular kind 
should affect the entire body of margin customers. If, for instance, 
the broker should have in his possession or control 1000 shares of 
United States Steel stock to meet the demands of all the customers 
interested in that particular stock and in fact has but 500 shares 
when overtaken by bankruptcy or other financial catastrophe, the 
loss is necessarily limited to the group of customers entitled to 
shares of that kind, and they must bear it pro rata. In other words, 
while the entire body of customers have a common interest and 
have given identical authority with respect to the loans procured 
by the broker on such stocks as he may select at his discretion, 
they have not a common interest in the particular kinds of stock 
held by the broker. Each customer exercises his own judgment 





60 Skiff v. Stoddard, 63 Conn. 198, 231, 26 Atl. 874 (1839); In re T. Y. McIntyre 
& Co., 181 Fed. 955 (1910). 
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successfully or unsuccessfully with regard to the advantages of 
the particular securities in which he authorizes the broker to deal 
for him, but inasmuch as the broker is at liberty to hold the secur- 
ities of any particular kind in such form as he pleases with no 
attempt to divide them between the customers entitled to them, 
there must be an equitable adjustment of the loss in the event of 
a shortage in the amount of the securities so held. Therefore, 
applying the same principle of contribution, each customer en- 
titled to a particular stock must, in the event of insufficiency of 
stock of that kind to meet the demands of all the customers en- 
titled to it, contribute to or bear his share of that loss in common 
with those in like case.*' The application of the principle stated 
works exact justice under familiar doctrines of equity and eliminates 
the tendency toward the unjust and often absurd results, not com- 
prehensible to laymen, arrived at by technical legal reasoning which 
ignores the essential community of interest between those who are 
in precisely like circumstances. 

The courts in this country are now in agreement that the broker 
is under an obligation to keep intact the body of securities which 
he holds for margin customers whether purchased for them or de- 
posited by them. It has already been stated that by common prac- 
tice securities deposited as margin are merged with and treated in 
precisely the same manner as securities purchased. ‘But keeping 
the securities intact does not mean that the original certificates 
need in any case be retained. The absolute right of the broker to 
substitute other certificates of like kind and of the same aggregate 
amount is unquestioned.” This right or power of substitution 
makes it clear that neither the broker nor his customers have any 
intention of preserving the identity of securities in margin trans- 
actions for the purpose of distinguishing between customers as to 





61 Jn re Wilson, 252 Fed. 631 (1917); Duel v. Hollins, 241 U. S. 523 (1916); Skiff 
v. Stoddard, 63 Conn. 198, 26 Atl. 874 (1893). 

& Duel v. Hollins, 241 U. S. 523 (1916); Gorman ». Littlefield, 229 U. S. 19 (1913); 
Sexton v. Kessler, 225 U. S. 90 (1912); Richardson »v. Shaw, 209 U. S. 365 (1908); 
Chase v. Boston, 180 Mass. 458, 460, 62 N. E. 397 (1902); 1 Dos Passos, Stock- 
BROKERS, 2 ed., 187, 251. The intention of the broker to replenish the body of 
margin stocks by purchase of new stocks to take the place of those which he ought 
to have is inferred from the kind of stocks purchased, and is distinguished from the 
replenishment of a trust account in a bank in which the trustee has mingled his own 
funds. In re Leavitt & Grant, 215 Fed. gor (1914). 
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their property rights. Such identity as may exist in any particular 
case is either accidental or for some incidental purpose, such as to 
enable the broker to keep check on the amount of loans procured 
by him as compared with the amounts owed him by customers. 
Where attempts are made to follow such pseudo identity for the 
purpose of determining the rights of individual customers absurd 
and generally unjust results are bound to follow. Attempts in 
bankruptcy cases to act on the supposed doctrine of Furber v. 
Dane,® which was not a case of bankruptcy, have led to extraor- 
dinary inequalities and injustices for the reason that emphasis 
has been placed upon the identity of securities held by the broker 
in margin transactions to the utter exclusion of the fundamental 
conception of such transactions which has been above stated and 
which is, in short, that persons selecting a common agent for the 
purpose of dealing in stocks on margin thereby become members 
of a group who have authorized their agent first to mingle indis- 
tinguishably all the margin securities of the same kind and secondly 
to hypothecate any he selects from all kinds.™ 

The general propositions are, therefore, that losses occasioned 
by excessive pledging, as defined above, should be apportioned pro 
rata among all the margin customers; while losses caused by failure 
to maintain the amount of any particular kind of stock should be 
apportioned among the margin customers entitled to that kind 
of stock. 

Stock pledged by the broker to banks for his own loans is held 
by them under the ordinary conditions of a common-law pledge, 
and the identity of the stock so pledged is not lost. In Massa- 
chusetts the broker has the legal title to the stock which either 
stands in his own name or, as is generally the case, has been en- 
dorsed to him in blank. When he pledges it to the bank, the bank 
probably acquires the legal title, but this is not incompatible with 
a pledge of stock. “In such case, although the pledgee receives 





8 203 Mass. 108, 89 N. E. 227 (19009). 

64 There are, of course, many cases in which brokers have wrongfully used securities 
entrusted to them, and in those cases the ordinary equitable remedies require some 
identification of the property by those seeking to recover it. 22 Harv. L. Rev. 
133 n.; Thomas v. Taggart, 209 U. S. 385 (1908). 

6 But if the pledgee surrenders other certificates of stock of the same amount and 
kind as the certificates originally pledged, the pledgor could recover at most only nom- 
inal damages, except in unusual circumstances. Atkins v. Gamble, 42 Cal. 86 (1871.) 
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the apparent legal title, the general property in the security re- 
mains in the pledgor”’; and “‘it is immaterial in this respect whether 
such transfer appears to be absolute or is expressed to be made as 
security.” ® In other jurisdictions the bank as pledgee is in the 
same position as in Massachusetts, but the general property of the 
pledged stock is really in the customers and not in the broker, al- 
though as between the bank and the broker the latter is deemed 
to be the pledgor. 

What has been said up to this point shows the principles upon 
which the broker’s entire interest in stocks which are carried on or 
deposited as margin should, in case of loss, be apportioned among 
the margin customers. Of course, if there has been no overpledg- 
ing of stocks, that is to say if the loans made to the broker secured 
by pledges of the stock are not in excess of the amounts due from 
margin customers, the latter amounts when collected will redeem 
the pledges or, if the stocks are sold, the sums so received will be 
‘sufficient not only to satisfy the banks but also to pay over to the 
customers the full value of their interest in the stocks. In such 
case money is substituted for the stocks themselves, but the prin- 
ciple is the same.*’ And so in like manner, if there comes into the 
possession or control of the trustee in bankruptcy a sufficient 
number of shares of the stocks of each kind to satisfy the demands 
of margin customers, there will be no controversy with the gen- 
eral creditors and division of the stocks or their proceeds may be 
made without difficulty. 

We now come to the question how the conflicting interests of 
margin customers and general creditors shall be adjusted in case 
of loss. 

1. When there is a deficiency in the number of shares of stock 
of any particular kind as they come into the possession or control 
of the trustee in bankruptcy, the margin customers have no rights 
against the general assets of the estate such that the trustee is 
obliged to purchase by use of the general assets sufficient shares 
to make good the deficiency. Although the bankrupt was at all 
times bound to do so,** that obligation does not pass to the trustee, 





66 JonES, COLLATERAL SECURITIES, 3 ed., § 153. 
67 In re James Carothers & Co., 182 Fed. 501 (1910); S. C., 192 Fed. 693 (1911). 
88 Richardson v. Shaw, 209 U. S. 365 (1908); Gorman ». Littlefield, 229 U. S. 19 


(1913). 
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because to discharge it requires to some extent that personal dis- 
cretion, judgment, and skill which the bankrupt himself was em- 
ployed to exercise. The trustee cannot perform the functions of 
a broker when they involve services requiring to any degree the 
personal judgment of the broker. Fiduciary obligations of that 
sort are necessarily suspended by bankruptcy; at least, the trustee 
is not subject to them because he cannot perform them. 

Here, however, we come to the important question as to when 
a deficiency for the purpose of proceedings in bankruptcy exists, 
and if so, to what extent. If all the margin customers having an 
interest in any particular kind of stock make their claims in the 
bankruptcy proceedings relying upon their property rights in the 
stock, then there is a deficiency if there are not sufficient shares of 
that kind of stock to satisfy the demands of all in that group of 
customers. It is frequently the case, however, that many of the 
customers, either by inadvertence or preference, do not insist on 
their property rights but prove their claims as general creditors. 
In such case they are said to waive their property rights in the 
stock and to rely wholly upon their claims arising out of contract, 
as they have a perfect right to do. The trustee in bankruptcy has 
precisely the same choice as to the course to pursue. If he deems 
it to be for the advantage of the estate he may tender the stock 
and demand payment of the amount due from the customer, but 
he must do so within a reasonable time.*® When, however, it is 
definftely settled that the customer has elected, and the trustee 
has not exercised his election to the contrary, that he will rely upon 
his contractual rights as a creditor, he then drops out of the group 
of margin customers to which he belongs, and the pro rata shares 
of the remaining members in the case of a deficiency become so 
much the larger. 

In Gorman v. Littlefield the petitioner claimed 250 shares of 
a copper stock; 350 shares of that kind of stock came into the 
possession of the trustee. As to this stock no other claim had been 
filed with the receiver or with the trustee and the time for filing 
such claims had expired. Gorman was allowed to recover to the 
extent of his 250 shares, as there was more than sufficient stock to 
satisfy him as the only claimant. 





69 In re Swift, 112 Fed. 315 (1901). 7 229 U.S. 19 (1913). 
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In Duel v. Hollins ™ two claimants appeared, who together had 
bought 150 shares of a certain kind of stock. The trustee in bank- 
ruptcy, however, had only 100 shares. It was held that the two 
margin customers who had filed proper claims should divide the 
100 shares in proportion to their respective claims. 

Therefore, the extent of the deficiency in any kind of stock must 
be determined upon the face of the claims as presented to the trus- 
tee and, if it then appears that there is a deficiency, those margin 
customers making proper claims are entitled to their pro rata 
shares.” ; 

It will in most cases, however, appear that the election of certain 
of the margin customers to prove their claims as creditors relying 
on their contractual rights will deplete the general assets of the 
estate to the extent of their dividends. Ought their election while 
enhancing the pro rata shares of the remaining margin customers 
to work any loss to the general estate? It seems just and equit- 
able that the amount of such dividends be deducted in some appro- 
priate way from the stock or its proceeds claimed by the remaining 
customers. In other words, the election of certain of the margin 
customers to press their contractual rights as ordinary creditors 
ought not to work to the advantage of the other customers claim- 
ing their stock at the expense of the general assets. 

2. A much more difficult question arises when there has been 
an excessive pledging by the broker of stocks carried on or deposited 
as margin in the manner which has been above defined. The issue 
is whether the trustee in bankruptcy ought to pay the excess out 
of the general assets of the estate. 

There is strong argument that he should do so to the extent that 
it is necessary to redeem stocks in which margin customers have 
sought to enforce their property rights. If he does so, he is to that 
extent only paying a debt of the bankrupt. This is far different 
from using the general funds to purchase stocks when there is a 
deficiency. The payment from the general assets of any part of 
the debt due to the banks is in no way a preference, either to the 
banks or to the margin customers whose stocks would thereby be 





7 241 U.S. 523 (1916). 
7 The apportionment is determined by the number of those making proper claims 
to the stock, not by the number of those who might have made such claims but did 


not. In re Solomon & Co., 268 Fed. 108 (1920). 
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released. It is not a preference of the banks, because the banks are 
secured creditors anyway. It is not a preference in the obnoxious 
sense of the margin customers, because they are not creditors.” 
‘ It is rather the performance of a fiduciary obligation resting upon 
the bankrupt irrespective of his financial condition up to the mo- 
ment of bankruptcy. Of course the trustee, no more than the 
bankrupt, is bound to procure the release of pledged stocks to 
satisfy the demands of any customer who does not pay or tender 
the amount of his debt to the broker. 

There is no good reason why this obligation should be sus- 
pended or extinguished by reason of bankruptcy. In Richardson 
v. Shaw™ it was held that an insolvent broker may redeem pledged 
stocks for delivery to a margin customer up to the moment of 
bankruptcy. The discharge of this obligation by the trustee, who 
steps into his shoes, consists only in the payment of a debt of the 
bankrupt himself. It is not new business, but it is a legitimate 
part of the administration of the estate. It involves the exercise 
of no discretion. It is not the performance of the function of a 
broker like the purchase of stock to supply a deficiency. 

This distinction is in accord with the general principle that a 
trustee in bankruptcy takes the property of the bankrupt subject 
to all valid claims, liens, and equities. The bankrupt, as has been 
pointed out, is under two obligations: (1) one to maintain the 
necessary holdings of stock and (2) the other to procure the release 
from pledges of sufficient stock to meet the demands of customers. 
The first obligation relates to no stock that comes into the posses- 
sion or control of the trustee. There is, therefore, no property to 
which any equitable obligation can attach, and it is of such a nature 
that the trustee cannot perform it. But the second obligation, on 
the contrary, exists with reference to the very stock which does 
come into the control of the trustee; and just as the bankrupt 
was bound to relieve that stock from the burden of pledges for the 
bankrupt’s own debts, so the trustee’s title to it is subject to the 
same obligation. 

The obligation to substitute new for missing stock cannot survive, 
because there has been a breach of that obligation before the bank- 





% Richardson v. Shaw, 209 U. S. 365 (1908). 
™ COLLIER, BANKRUPTCY, 12 ed., 1117. 
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ruptcy. The trustee in bankruptcy cannot repair the delinquen- 
cies of the bankrupt, but must take the situation as he finds it. 
The case is no different from that of a trustee who is-short in his 
trust funds. 

But the obligation to redeem stock to meet demands of customers 
does not arise until demand has been made in any particular case. 
Until then the stocks are rightfully pledged, and the broker is 
guilty of no lapse. The trustee in bankruptcy, therefore, must 
perform that obligation, provided that such performance is within 
the scope of his functions in the administration of the bankrupt’s 
estate.” He has no right to allow the pledged stocks to be taken 
to pay the debts of the bankrupt, because there is an outstanding 
obligation which the bankrupt has not broken that they shall not 
be so taken. It is this negative phase of the broker’s obligation 
which survives, and attaches to the stocks which, although pledged, 
come under his control as a part of the bankrupt estate. 

After all, the obligation to redeem pledged stock is merely in- 
cidental to the obligation to deliver stock on tender and demand by 
the customer, and has no independent existence by itself. If the 
obligation to deliver survives, the incident survives with it. The 
only way to prevent a breach of the broker’s negative obligation 
not to permit the stock to be used for the payment of his own debts 
is for the trustee to redeem the stock that is demanded. More- 
over, loans to the broker by the banks in excess of the broker’s 
advances to customers represent sums not necessary to the margin 
business borrowed by the broker for his personal use in other mat- 
ters. It is not just that the property of the broker’s principals 
should be taken to pay such debts.” 

It follows, therefore, that the trustee should pay from the gen- 
eral assets of the estate a sufficient sum to release the pledged 
stock for which proper demands have been made by customers. 

It may be, however, that in any given case where a considerable 
number of the margin customers have elected to prove their claims 
as ordinary creditors, it will not be necessary to apply this doc- 





% “Tt would seem to follow that the customer would have a right to demand his 
stock of the trustee himself, as well as to receive it from the bankrupt, on paying 
whatever remained to be paid.” Justice Holmes in Richardson v. Shaw, 209 U. S. 


365, 385 (1908). 
76 Gorman ». Littlefield, 229 U. S. 19, 25 (1913). 
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trine. The excess, as has been defined, of loans made by the banks 
to the broker is primarily a charge or encumbrance upon all of the 
margin stock in the broker’s possession or control, whether pledged 
or not; that is, it constitutes such a charge as between the members 
of the entire group of margin customers. As has been pointed 
out, they have all entered into the same relation under substan- 
tially the same contract with the broker as their common agent, 
and it is wholly a matter of accident what particular stock at any 
moment stands pledged by him under the authority given by all. 
But it follows from the principles that have been above set forth 
that if margin customers forego their rights in the stock their in- 
terest or equity therein passes to the benefit of those who remain. 
In such case the equity of those who elect to prove as creditors 
may be applied toward the release of a sufficient number of shares 
of stock of the various kinds to satisfy the demands of those who 
have properly pressed their claims to stock. If these unclaimed 
equities are not sufficient for the purpose, the remaining deficiency 
must be borne pro rata by all the margin customers who elect to 
claim their property rights, unless the trustee is bound to pay it 
from the general assets. 

Another way of stating the same result is to say that the equit- 
able interests of all the margin customers in the whole body of 
margin stocks constitute a fund applicable to the release of such 
stocks as are duly demanded. Any surplus belongs to the general 
assets of the bankrupt; any deficiency, if not paid by the trustee 
from the general assets, must be borne pro rata by the margin 
customers who demand their stocks. If the trustee is under no 
obligation to supply the deficiency, the same reason that denies 
the obligation to do so requires that the general fund provided by 
the margin stocks be diminished by the dividends payable to those 
margin customers who have elected to prove their claims as general 
creditors. 

THE FIELD FOR LEGISLATION” 

Suspensions or bankruptcies of brokers having a large business 
in margin stocks are generally scandalous because the brokers, 
before they admit insolvency, not only have disposed of stocks they 
should be carrying but have hypothecated stocks left in their hands 





™ This subject does not invade the field of “ Blue Sky” laws, designed to prevent 
fraudulent sales of worthless securities. 
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to the limit of availability. Experience always has shown the 
danger of permitting men to invite business from the public which 
places in their hands large quantities of securities and money that 
they are free to use subject to no restraints save those of personal 
honor. The foregoing discussion makes it possible to predicate the 
main objectives to be aimed at for the protection of the public in 
the matter of margin stocks, although space forbids anything like 
an adequate treatment of the subject. 

Plainly, legislation must have -an eye to ‘the broker’s fiduciary 
relation to his margin customers collectively, not as individuals. 
Just as a banker receiving deposits should have approved resources 
equal to the sum of all the deposits, so a broker should have in his 
possession or control sufficient stocks to satisfy the demands of all 
his margin customers. The same collective view should be taken 
regarding the use of margin stocks as pledges for bank loans to the 
broker. Is the sum total borrowed excessive, that is, more than 
the broker legitimately requires for the purchase of margin stocks? 
It matters not at all for how much any particular stock is pledged. 
The broker’s margin business is at least on an honest basis when 
the sum borrowed does not exceed the aggregate amount owed by 
margin customers; on the other hand, the broker as a fiduciary 
has not made an honest use of the power intrusted to him to make 
pledges of the stock if he borrows in excess of this amount. 

Punitive legislation by itself is inadequate, for punishment 
comes too late,”although its deterrent effect counts for something.”® 
The evils to be corrected are at bottom due to the broker’s 
methods of business. 

The writer is strongly impressed by the need of some sort of 
supervision of the whole margin business to the end that brokers 
(x) shall keep in their possession or control sufficient stocks to 
meet the demands of all their customers; and (2) shall not abuse 
their fiduciary powers by use of margin stocks as pledges for loans 
not legitimately required for margin transactions. Incidentally 
such supervision faithfully administered would do more toward the 
abolition of ‘“‘bucketing” than all the penal statutes hitherto 


invented. 
E. Irving Smith. 


Boston, MASSACHUSETTS. 
78 See New York Penal Law, sec. 956. 
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THE EARLY ENGLISH STATUTES 


HE English statutes printed before 1600 fall into three gen- 
eral classes: first, collections of statutes; second, abridgments; 
third, session-laws. These will be separately considered. 


I, COLLECTIONS 


Nova STATUTA 


The English statutes, beginning with Magna Carta, were widely 
circulated in manuscript before the time of printing; numerous 
manuscripts are found to-day in the large libraries. It is the more 
surprising that the earliest printed statutes do not begin with Magna 
Carta, but with the statutes of Edward III. The first to be 
printed (except the great Abridgment, which will be mentioned 
later) was the volume entitled “Nova Statuta,” printed probably 
by Machlinia in 1485. Itis made up of an alphabetical table of 40 
leaves; The Statutes of Edward III, 66 leaves; of Richard II, 50 


leaves; of Henry V, 20 leaves; Henry VI, 83 leaves; and Edward 
IV, 51 leaves; the last session printed is 22 Edward IV. It con- 
sists, therefore, of a book of 310 leaves, without title or colophon. 

This was reprinted with the same title, twenty years later, by 
Pynson. This book also has no title-page; it has, however, a 
short colophon stating the printer’s name, and his device. It con- 
sists of 297 leaves. 


MAGNA CARTA 


A demand evidently existed, however, for all the statutes; and 
as early as 1508 Pynson began the publication of the earliest stat- 
utes, under the title ‘Magna Carta.”* The form which became 
typical in the earlier editions was a title-page, followed by a calen- 
dar in red and black, and then the statutes, Magna Carta being 





1 The Harvard Law School, for example, has many such manuscripts. 

2 It is not quite accurate to say that this title was given in 1508. The only known 
copy of this edition lacks the title-page and calendar; and in the colophon the book 
is called Antiqua Statuta. The name Magna Carta is first found in the colophon to 
the edition of 1519. It was a common title in the MSS. 
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given as it had been reénacted by Edward I. Itisanarrow 12°. Of 
this early edition (the colophon speaks as if there had been a still 
earlier one) only a single copy is known, at the British Museum. 
Pynson issued editions also in 1514 and 1519; Berthelet in 1531; 
Redman in 1534 and 1539, and his widow an undated copy; Petit 
in 1542; Marsh in 1556 (and what is apparently the identical 
edition, omitting the date); and Tottel in 1556 (two editions),’ in 
1576 (two editions), and in 1587. 

In connection with the Magna Carta, the later printers often 
separated the work into two parts, beginning the “Secunda Pars 
Veterum Statutorum” with a new title-page and register. This 
seems commonly to have been done after 1530. 


THe GREAT Book oF STATUTES 


In succession to the Nova Statuta, but brought down to date, 
and printed in a very thick, ponderous folio, is the “Great Book 
of Statutes,” first published without date by Robert Redman, 
between 1535 and 1540, and reissued about ten years later by 
William Middleton. This was a dignified and noteworthy book. 
It is ornamented by the well-known cut of the king on his throne, 
surrounded by his counsellors. 


THE STATUTES 


In 1543 Berthelet issued in two volumes all the statutes, from 
1225 (the Magna Carta of Henry III) to date; the first volume, 
consisting of the statutes through Henry VII, having as title: ‘In 
this Volume are conteined the statutes made and established from 
the time of King Henry the Thirde unto the first yere of the reigne 
of our most gracious and victorious soveraigne lorde Kyng Henry 
the VIII.” The second volume, with a separate title-page and 
table, contained the years of Henry VIII to the date of issue, as 
they had been separately printed. The same volume was reissued 
by Henry Wykes in 1551, and again in 1564; and anonymously, 
but doubtless by Tottel, in 1577.4 





’ When one speaks of two editions in the same year, one must remember that 
the title-page may have been copied /itteratim, date and all, in a later edition; so 
that the two editions purporting to have been issued in 1556 may well have been 
published in different years. 

‘ This seems to be certain, as Tottel’s name occurs in the corresponding second 
volume’in the same year. 
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THE STATUTES AT LARGE 


A similar work, entitled “The Whole Volume of Statutes at 
Large,” was printed by Barker in 1587, and has often been re- 
printed since 1600. 


THE COLLECTED SESSION-LAWS 


In several instances, as has been said, the session-laws during 
a certain period were collected into a volume, with a title-page 
and table. This new matter (title-page and table) should therefore 
be assigned to this class. Berthelet (twice), Powell, and Marsh 
printed such titles for the Session-laws of Henry VIII; Berthelet 
for those of Edward VI; and Tottel for the sessions from the 
first of Edward VI to the fourteenth of Elizabeth. 


II. ABRIDGMENTS 


THe GREAT ABRIDGMENT 


Meanwhile lawyers generally were using one or the other of two 
handy alphabetical digests of the statutes. The earlier of these 
was called the “Abridgment,”’ and soon, to distinguish it probably 
from the abridgments of the annual session-laws, the “Great 
Abridgment.” The first edition was printed by Lettou and Mach- 
linia about 1480, without title-page or colophon, in the same type 
as the editio princeps of Littleton’s Tenures; after a four-leaf table 
come the statutes, alphabetically arranged, in 103 leaves. 

In 1499 Pynson reprinted this work in two distinct impressions; 
a table of eight leaves, without title-page, was followed by the text 
in 188 pages. The two impressions differ minutely in the colophon 
and in other particulars. 

Later editions were published by Pynson in 1521 and 1528; by 
J. Rastell in 1527 and 1528; by Redman in 1528 and three times 
without date; by W. Rastell in 1533; by Middleton in 1542; by 
Petit in 1542; by Kele, Powell, and Seres in 1551. 


RASTELL’s STATUTES 


Another collection of all the statutes, digested alphabetically, 
finally superseded the Great Abridgment. It was introduced by 
a preface by William Rastell, and from the preface was known as 
Rastell’s Statutes. The title-page read: ‘“‘A Colleccion of all the 
statutes, from the beginning of ‘Magna Carta unto the yere” of 
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publication. The first known edition, by Tottel in 1557, is in the 
British Museum. Tottel also printed two or three editions in 
1559, and others in 1565, 1568, 1572, and 1574; Barker or his 
deputies in 1579, 1583, 1588, 1594; and Wight and Norton in 1594 
and 1598. 
PULTON’S PENAL STATUTES 

“An abstract of all the penall Statutes,” alphabetically arranged, 
was published by Tottel in 1577, by Barker in 1579, 1581, 1586, 
and without date, and by Jane Yetsweirt in 1596. 


ABRIDGMENT OF SESSION-LAWS 


While “The Great Abridgment” was at the height of its popu- 
larity, between 21 and 33 Henry VIII,° printers who had published 
the larger work also issued as supplements abridgments of the 
session-laws. William Rastell, Petit, and Middleton printed each 
a few years; Redman printed most if not all of them during the 
time. Copies of this work are naturally very rare. 


III. SESSION-LAWS 


RicuHarp III anp Henry VII 


Many collections of statutes were preserved in manuscript; 
but so far as is known there is not found a manuscript containing 
the laws of only a single session of parliament. With the very be- 
ginning of printing, however, the laws of a contemporary session 
were published in print; and from that time the series of session- 
laws of the parliament of England is unbroken. 

The first session so printed was the first year of Richard III. 
It was issued by Machlinia, and survives apparently in a unique 
copy in the British Museum. 

The years of Henry VII were printed by various printers. 
1 Henry VII (which in fact includes laws of the first four years) was 
first printed anonymously; it has generally been ascribed to Caxton.° 
The later years were printed by his successor Wynkyn de Worde.’ 

Other editions of the statutes of this reign were printed by Julian 





5 The “Handlist of Books printed by London Printers” mentions an abridgment 
of 18 Henry VIII in the Bibliothéque Nationale in Paris. 

6 Rae, Caxton’s Statutes of Henry the Seventh. 

7 All the years are in King’s College, Cambridge; separate printings of the 11th 
year are«in the British Museum and Harvard. 
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Notary (the successor of Machlinia), by William Faques, and by 
Richard Pynson, who was the king’s printer. 

Notary’s edition was uniform, in octavo form, illustrated co- 
piously with woodcuts. Each year has a separate register and 
colophon, but all are dated 1507. 

De Worde printed an edition of all the years which in form was 
a palpable imitation of Notary’s, dated 1508, with a continuous 
register for all the years. 

William Faques, king’s printer for a year, printed the eleventh 
year in a beautiful type, each page being surrounded by a chain 
border. This is the only statute he seems to have printed; indeed, 
he died before the next session. 

The same year this statute was printed separately by Richard 
Pynson, who describes himself as “squire and printer unto the king’s 
most noble grace,” a position to which he succeeded on the death of 
Faques. He also printed all the years of the reign with a single 
register; Harvard has the nineteenth year of this edition, comprising 
signatures / to n. 

Henry VIII 

During the reign of Henry VIII sessions of parliament were 
held in the following regnal years: 1, 3, 4, 6, 7, 14-15, 21, 22, 23, 
24, 25, 26, 27, 28, 31, 32, 33, 34-35, 35, and 37. Each year was 
printed in a single issue until the 34-35th, when a subsidy act of 
three signatures with colophon, and the Ordinance of Wales of 
two signatures with colophon, were separately printed. In the 
35th year, a general pardon, in a single signature of four leaves 
with colophon, was separately printed; and in the 37th, a subsidy 
act in three signatures with colophon. 

At the beginning of this reign Pynson was the undisputed printer 
of the king; and as such he issued the statutes of the first year 
(in the British Museum), the third year (in the British Museum 
and the Harvard Law School), the fourth year (in the same and 
in the Bodleian Library at Oxford), the sixth year (surviving only 
in a fragment in the Cambridge University Library), and the 
twenty-first year (in the British Museum and the Harvard Law 
School), and conjecturally also the fifth and the fifteenth years, 
of which no surviving copy has been found. The distinctive fea- 
ture of these issues is the large capital S (in Statuta), in the shape 
of a bird’s neck and head, which dominates the title-page. 
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With the publication of the twenty-first year Pynson’s printing 
of the statutes ceased; he died in 1530, soon after printing that 
year. Several printers at once reprinted the twenty-first year, 
hoping, no doubt, to succeed Pynson as king’s printer. An edition 
almost exactly identical with Pynson’s, containing the same capital 
S, but lacking the device at the end, has been ascribed to Redman, 
who secured much of Pynson’s type at his death and was constantly 
imitating his books. John Rastell also printed an edition, imitat- 
ing the distinctive capital S with a letter formed by a dragon holding 
a human head in its jaws. Neither of these, however, secured the 
coveted appointment as king’s printer, which went to Thomas 
Berthelet, and Berthelet printed the statutes during the rest of 
the reign of Henry VIII. 

From the time of his appointment in 1530 Berthelet printed one® 
and sometimes two ° or three '° editions of the statutes immediately 
after the end of the session. In 1536 he reprinted three sessions," 
and in 1538-39 four sessions.” In 1542-43, in connection with his 
title-page and tables of the latter year, he made a general reprint of 
the statutes from the beginning of the reign; a reprint of this period 
has been found for every year up to that time except two,”—=in both 
these years there had been a very recent reprint, so that another 
was perhaps not needed; or a copy may sometime turn up. In 
1546-47 several years were reprinted.* In 1552, in connection 
with the 1551 title-page and table, another general reprint from 
the beginning of the reign was undertaken; copies of all the years 
survive except four,” in each of which there had been a special 
reprint five or six years earlier. 

This was Berthelet’s last printing. On the accession of Edward 
VI he had been succeeded as king’s printer by Grafton, but had 
retained what might be called the copyright of the statutes he had 
printed. On his death this seems to have passed to his nephew, 
Thomas Powell, who printed a few years in 1556-57, and then 
in 1562 a complete edition, with his title-page and table. 





8 The regnal years 22, 23, 24, 26, 27, 28, 34-35, 35, 37- 


® The regnal years 25, 31, 32. 10 The regnal year 33. 
1 The regnal years 22, 23, and 26. 2 The regnal years 23, 24, 26, 28. 
18 The regnal years 24 and 31. 14 The regnal years 24, 27, 31, and 34-35. 


16 The regnal years 24, 27, 34-35, 37- 
16 The regnal years 27, 34-35, and 37; note that these were three of the four years 


of which no existing copy can be identified as of the edition of 1552. 
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In 1573 Marsh published a complete edition, with a title-page 
and table, thus completing the editions of these separate years. 

It must not be supposed that the dates ascribed to these various 
editions, or even the names of the printers, are taken from the 
statutes themselves. Even when a date or a printer’s name ap- 
pears it cannot be trusted; for the typographer who set up the 
new edition often followed an older copy with slavish exactness, re- 
printing its name and date. Intrinsic evidence has in most cases 
to be examined to determine the printer and the date: tricks of 
expression in title-page and colophon, watermark, format, but 
especially the condition of the border and woodcuts. Berthelet 
and Powell used in most of their years a border made of Greek 
fretwork,!’ and two woodcuts often occurred, one a dark block- 
ornament,'* the other the so-called “Arma Regis” ornament.’ 
These were used so long and so hard as to have become much worn; 
and their various states have been studied with a view to determine 
the dates of the issue in which one is used. The change in condi- 
tion of these cuts appears to have occurred during their heavy 
use in the years of much reprinting. A and X lasted in the first 
state to about 1533; the second state of A came to an end in 1536, 
and of X in 1538, years of considerable printing; the next change 


- of state of both occurred while the great edition of 1543 was in 
progress, and again during the edition of 1552. While investi- 
gators might differ as to an example printed during the transi- 
tion period, the result of the inquiry in every case will fix the date 
with hardly a doubt.”° . 


Epwarp VI 

Five sessions of parliament were held during this reign, in the 
regnal years 1, 2-3, 3-4, 5-6, and 7. All were printed in a single 
issue except the session in the first year, in which a general pardon 
was printed separately, with colophon. 

The session-laws of this reign were all originally printed by 
Richard Grafton, who was made king’s printer at the beginning 
of the reign. A rather complete reprint seems to have been made 





17 Designated in the Table as “A.” 

18 Designated “Y.” 

19 Designated “X.” 

20 This method for ascertaining the date of these statutes is to be credited to 
R. Proctor, of the British Museum staff; see 5 TRANSACTIONS BIBLIOGRAPHICAL 
_ SOCIETY, 255. 
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about 1552; but with the immediate ending of the reign and the 
accession of Mary, Grafton was not only removed from his office 
but thrown into prison. He therefore could not carry out the plan, 
if he had one, of issuing a complete collection of the laws of the 
reign; Berthelet did so, however, the title-page and table being 
dated 1553. No reprint could have been needed during the reign 
of Mary; but with Elizabeth’s accession a demand was created 
which seems to have been satisfied by a partial reprint early in the 
reign, and a complete reprint about 1571. These reprints could 
not have been made by Grafton himself; but his business seems 
to have passed to his son-in-law, Tottel, who issued, about 1571, 
a title-page and index of the statutes from the beginning of Edward’s 
reign to the twelfth of Elizabeth’s. He must have used for the 
later statutes issues printed by Cawood and Jugge; but it is a reason- 
able conjecture that he may have printed the last issues of Edward’s 
statutes. 


Mary; PHILIP AND Mary 


Sessions of parliament during Mary’s reign were held in the 
first year of Mary (two parliaments), and in the years 1-2, 2-3, 
and 3-4 of Philip and Mary. Each session was printed in a single 
issue. John Cawood became “printer of the royal majesty” at 
the beginning of the reign. Each session was printed several times, © 
apparently during the same year. The reign was too short for 
a new edition to be called for. About 1570, however, perhaps tp 
supply the demand of Tottel for his publication, there was an 
edition of all the years. 


ELIZABETH 


Sessions were held during this reign in the following regnal 
years: 1, 5, 8, 13, 14, 18, 23, 27, 29, 31, 35, 39, 43- In most of these 
years one or more acts was printed separately: in the first year 
a subsidy in three signatures; in the fifth, eighth, and eighteenth, 
a subsidy in three signatures and a pardon in one; in the thirteenth, 
a subsidy in two signatures, a special subsidy in three, and a pardon 
in one; in the twenty-third, twenty-seventh, and twenty-ninth, 
a subsidy and a pardon in six signatures; in the thirty-fifth, a sub- 
sidy of the clergy in two signatures, a subsidy in three, and a pardon 
in one; and in the forty-third, a subsidy in two signatures, a special 
subsidy in four, and a pardon in two. 
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At the beginning of the reign Cawood continued as queen’s 
printer, but Richard Jugge was associated with him in the office. 
Cawood died in 1570, and Jugge held the office alone until his death 
a few years later. Christopher Barker was then made queen’s 
printer, and as such printed himself or by his deputies until the 
end of the century. He was then succeeded by his son Robert 
Barker, who printed the last of Elizabeth’s sessions in 1601. 

Of the years printed by Jugge and Cawood several reissues 
were printed, but there is no sign of a general reprint until about 
1571, when the previous years seem to have been reprinted for 
Tottel’s collection. When Barker began to print he seems to have 
adopted the policy of printing at the first a large enough edition 
to last. In only two cases does he seem to have made a second 
printing. 

Joseph H. Beale. 


Harvarp Law SCHOOL. 
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COMMERCIAL LETTERS OF CREDIT 


COMMERCIAL LETTERS OF CREDIT 


HE commercial letter of credit has a long mercantile history. 

It has a much shorter legal history. But it is no new thing in 
English and American law. And yet, after an experience of over 
a century, the law upon this important subject is confused and un- 
certain. 

Although merchants and bankers have been using commercial 
letters of credit for decades and from long experience, more or less 
uniform, understand in a business way the business obligations 
which are created as a result of their issue, it is nevertheless 
uncertain in what manner or at what moment of time the law 
predicates upon them legal rights and obligations. Do rights and 
obligations arise at the moment the letter is issued as the result 
of a contract which is formed at that time, or do obligations and 
rights arise at some subsequent time? If they arise at a sub- 
sequent time, is it because the letter is an offer which, when ac- 


cepted, becomes a contract, or is it because the letter amounts to 
a representation which, when acted upon, creates some legal right 
by estoppel? Upon the answer to these questions depends the solu- 
tion of the important problems of the effect of revocation, fraud, 
mistake, failure of consideration, insolvency, and assignment. 
Some of these problems have never been presented for solution; 
others have been dealt with in an uncertain and unsatisfactory 


manner. 

This situation is undesirable both from a mercantile and from 
a legal point of view. Commercial letters of credit are in con- 
stant use; they involve large amounts; their nature and effect 
are well understood in the business world. Certainty in law is 
therefore a matter of importance. But no banker or merchant 
can rely upon the law as it is at the present time, and no lawyer 
can safely advise clients. 

This confusion in legal analysis is referable to a large extent, if 
not solely, to an imperfect understanding of the business trans- 
action and to an attempt to fit all letters of credit into one 
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category both factual and legal. No correct legal analysis can be 
made unless there is first made a correct business analysis. The 
law is seeking to give effect to the expressed will of the parties, and 
not to force the parties into a preconceived legal notion of what 
their will ought to be. The actual business transaction in the 
particular case is consequently the essential basis of the legal re- 
sult. If the business transaction may assume a variety of forms, 
each differing materially in its facts and in the relation of the 
parties, the legal analysis is necessarily affected. 

The business transaction which gives rise to commercial letters 
of credit will, therefore, merit an extensive examination before the 
legal transaction can be discussed. 


I 
THE BUSINESS TRANSACTION! 


















When a prospective buyer in one locality desires to purchase 
goods of a prospective seller in another locality there arises the prob- 
lem of financing the sale. If the seller is to manufacture the goods, 
or to procure the merchandise from some third person, he wishes 
to be certain that the buyer will take and pay for them when they 
come into existence, or are procured, and put on board the ship 
or cars. If the seller already has the goods, he desires to be paid 
the purchase price upon shipment. The buyer, on the other hand, 
wishes to be certain that the goods have been shipped according 
to instructions and he does not desire to pay before they have been 















1 There is no complete account of the business transaction to be found in any one 
book. The best description of the use of commercial letters of credit will be found 
in WHITAKER, ForEIGN ExcHANGE (N. Y., 1919). Other useful books are: EscHER, 
ForEIGN EXCHANGE EXPLAINED (N. Y., 1920); PRECIADO, ExPORTING TO THE WORLD 
(N. Y., 1920); Sttver, CommMERCIAL BANKING AND Crepits (N. Y., 1920); UNITED 
STATES DEPARTMENT OF COMMERCE, PAPER WorK IN Export TRADE (Wash., 1920); 
York, ForetiGn ExcHANGE, THEORY AND Practice (N. Y., 1920); SAvAy,. PRIn- 
CIPLES OF FoREIGN TRADE (N. Y., 1919); WOLFE, THEORY AND PRACTICE OF INTER- 
NATIONAL CoMMERCE (N. Y., 1919); BRowN, PRINCIPLES oF CoMMERCE (N. Y., 1918); 
DupENEY, THE Exporter’s HANDBOOK (London, 1916); EscHer, ELEMENTS OF 
ForEIGN ExcHANGE (N. Y., 1915); Houcu, Practicat Exportinc (N. Y., 1915); 
SPALDING, FoREIGN EXCHANGE AND ForEIGN Bits (London, 1915); UNITED STATES 
DEPARTMENT OF COMMERCE AND LABOR, FoREIGN CREDITS (Wash., 1912); MODERN 
Business, Vol. 6 (N. Y., 1910); Brooks, ForEIGN ExcHANGE Text Book (Chicago, 
1908); MARGRAFF, INTERNATIONAL EXCHANGE (Chicago, 1903). See also special 
pamphlets published by New York banks. 
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received and marketed. Payment may be made, according to the 
terms of the sales contract, in one of five ways: (1) cash with 
the order or against shipping documents; (2) the buyer’s promissory 
note, or the note of a third person, or bills of exchange on a person 
other than the buyer, properly accepted and indorsed, sent with 
the order, or surrendered against shipping documents; (3) open, 
or book, credit with subsequent remittance in cash or commercial 
paper; (4) trade acceptance, or bills of exchange drawn by the 
seller on the buyer; (5) letter of credit. 

None of the first four methods is satisfactory both to the buyer 
and to the seller. To compel the buyer to send cash with the order 
or to pay cash against shipping documents would often put an 
impossible burden upon his capital. His desire to postpone actual 
payment is met when he sends his own note. The seller, however, 
will often refuse to do business on such terms, for in a place where 
the maker is not known the paper is not marketable. The seller 
must at all events trust the credit of the buyer. When the note, 
or the accepted draft, of a third person, usually a bank, is given, 
the seller has commercial paper of greater marketability, but, on the 
other hand, the buyer has had to pay the bank cash for the paper or 
has had to give security, and it is important to note that the goods 
which form the subject matter of the sales contract cannot conven- 
iently be used for this purpose. Moreover, from the buyer’s point 
of view, there is a further disadvantage: he is anxious to turn over 
notes or drafts against shipping documents, and in order to accom- 
plish this result he must forward the negotiable instruments to some 
agent in the seller’s town or country with proper instructions to the 
seller and to the agent. The open credit places upon the seller the 
entire burden of the buyer’s honesty and solvency. The trade ac- 
ceptance is also open to objections by the seller. If the draft is a 
clean bill of exchange, not only is it not readily marketable but the 
chances of secondary liability of the seller as drawer are consider- 
able. If a purchaser for the bill is obtained, it is usually because 
he relies entirely on the financial standing of the drawer. Many 
banks refuse to discount this kind of paper, not simply because 
they are unwilling to trust the unsecured credit of the drawer, 
but because they do not care to purchase paper which is likely to 
be protested. If the draft is a documentary bill of exchange, a 
purchaser is more easily obtained, for he now has the security of 
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the goods in addition to the secondary liability of the drawer. 
Nevertheless, he prefers to rely on neither of these. He dislikes 
handling the goods or proceeding against parties secondarily liable. 
He is concerned chiefly with having the draft accepted and paid, 
and of acceptance and payment he is in doubt. Hence, very often 
the seller is forced to deposit for collection. 

The business problem is how to meet the desires of both the 
buyer and the seller; how to enable the seller to receive his money 
upon shipment; how to enable the buyer to postpone actual pay- 
ment until the goods have been received and resold; how to enable 
a bank to lend its credit and not its funds; how to utilize the goods 
as security in the meantime. The instrumentality of the com- 
mercial letter of credit meets these requirements perfectly. 


DEFINITION OF TERMS 


To attempt to define a commercial letter of credit would be more 
than futile. That the use of a definition as a starting point serves 
to obscure analysis and is a source of legal error is nowhere more 
evident than in the subject of letters of credit. Their variations 
are almost infinite. In the broadest sense, and a sense often used 
by the courts, a letter of credit is any letter whereby the writer 


arranges for some other person to obtain credit.2 But in mer- 
cantile language the term has a much narrower meaning, and is 
coming more and more to have a connotation which is definite, 
restricted, and precise. The commercial letter of credit is most 
commonly used in connection with the sale of goods. For the 
purpose of this article the discussion will be confined to letters 
which are so used. Such letters may be best understood by a 
consideration of their object, which is to enable the seller of goods 





2 The orthodox legal definition is to be found in Story, BILLts or EXCHANGE, 3 ed., 
§ 459 (1853). See also Bytes, Britis or EXCHANGE, 16 ed., p. 111 (1899); CHALMERS, 
BiLts oF EXCHANGE, 6 ed., pp. 183-184 (1903); 2 DANIEL, NEGOTIABLE INSTRU- 
MENTS, 6 ed., § 1790 (1914); 18 AMERICAN AND ENGLISH ENCYCLOPAEDIA OF Law, 
2 ed., p. 831; BLacx, Law Dictionary, Tit. “Letter of Credit”; Bouvier, Law Dic- 
TIONARY, Tit. “Letter of Credit”; American Steel Co. v. Irving National Bank, 266 
Fed. 41, 43 (1920); Liggett and Levy v. Union National Bank, 233 Mo. 590, 136 S. W. 
299 (1911); Bank of Montreal v. Thomas, 16 Ont. 503 (1888); Bissell v. Lewis, 4 Mich. 
450 (1857); Union Bank of Louisiana »v. Coster, 3 N. Y. 203 (1850); Birckhead ». 
Brown, 5 Hill (N. Y.) 634 (1843), 2 Den. (N. Y.) 375 (1845). For a judicial dissent 
from this orthodox definition see Van Brunt, P. J., in Johannessen v. Munroe, 84 Hun, 


(N. Y.) 594 (1895). 
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to obtain cash upon shipment, or to discount a draft for the pur- 
chase price rather than to deposit for collection. The letter is 
therefore designed to assure the seller that cash will be paid, or to 
authorize a designated person to draw bills of exchange and to 
enable the seller to show this authority in order to discount the 
drafts, or simply to assure the seller that the drafts will be pur- 
chased. It is therefore common to provide authority for the draw- 
ing of drafts upon some person whose financial standing is better 
known than the buyer’s. In most cases this is a bank, and the credit 
is in consequence often called a bank credit. Commercial letters 
of credit are, however, by no means confined either to those which 
provide for the drawing of drafts on some person other than the 
buyer or to those which are written by bankers. 

A commercial letter of credit may roughly be said to be: 

(r) Any letter whereby the writer authorizes some other person 
to draw bills of exchange on the writer or upon some designated 
third person and undertakes either expressly or by implication 
that drafts drawn in compliance with the terms of the letter will 
be accepted and paid. The credit in connection with which this 
letter is used is known as the acceptance credit. It is the normal 
letter of credit transaction. 

(2) Any letter whereby the writer agrees to pay, or undertakes 
that some other person will pay, a designated amount of money, 
in cash, for specified shipping documents. The credit in connection 
with which this letter is used is known as the cash credit. The money 
is paid without the interposition of an acceptance or discount of 
a bill of exchange. In other respects it is the same as the acceptance 
credit. It is not the normal letter of credit transaction. 

(3) Any letter whereby the writer agrees to purchase drafts 
drawn upon a designated person. The credit in connection with 
which this letter is used is known as the negotiation credit. It is 
Jess common than either the acceptance or the cash credit. 

Mercantile writers tend to exclude the cash credit from the sub- 
ject of letters of credit, and to confine letters of credit to those 
letters used in connection with the acceptance credit. Many 
writers, however, include in the subject of letters of credit those 





3 See WHITAKER, p. 131; Houcn, pp. 544-546; U. S. Dept. or COMMERCE, PAPER 
Work IN Export TRADE, p. 131; SILVER, p. 84; SPALDING, p. 147; ESCHER, FOREIGN 
TRADE EXPLAINED, pp. 109, 143; PRECIADO, pp. 280, 287. 
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letters used in connection with the negotiation credit. The business 
principle of the cash credit is in every respect the same as the 
principle of the acceptance credit. The discussion in this article 
will therefore be confined to those letters used in connection with 
the negotiation and the acceptance credits, more particularly the 
latter. 

A letter of credit may be clean or documentary. A clean letter 
of credit provides for an acceptance or negotiation of a draft un- 
accompanied by shipping documents. A documentary letter of 
credit provides for an acceptance or negotiation of a draft accom- 
panied by shipping documents. The documentary acceptance 
letter of credit is the type in ordinary use. 

In mercantile language, the person who arranges for the credit 
and procures the letter of credit is known as the applicant for the 
credit (he is usually the buyer of the goods); the person who is to 
draw the drafts, or to whom cash is to be paid, is known as the 
beneficiary of the credit (he is usually the seller of the goods); the 
writer of the letter of credit is known as the issuer or credit-issuing 
bank; the person upon whom the drafts are to be drawn is known 
as the drawee or accepting bank; the person who is to discount the 
drafts is known as the draft-buying or negotiating bank. The benefi- 
ciary is the accredited party. The negotiating bank is the accrediting 
party.* 

In judicial language, the writer is sometimes spoken of as the 
issuer; the person in whose behalf the letter of credit is issued, as 
the holder; and the person to whom it is written, as the addressee.° 
But such terminology is neither illuminating nor conducive to 
clear analysis. The writer may be the buyer or he may be some 
person other than the buyer; the writer may be the drawee bank 
or he may be some other bank. The term holder is misleading for 
two reasons: first, because, although the letter is usually delivered 
to the person at whose behest it is written, it is often sent directly 
by the writer to the person to whom it is written without the inter- 
position of the person on whose behalf it was issued; and secondly, 
because the term holder has a technical meaning in the law of bills 





“ As between the credit-issuing bank, the beneficiary of the credit, and the ne- 
gotiating bank the negotiating bank is the accrediting party. It is in this sense that 
the term is here used. 

5 See Omer F. Hershey, “Letters of Credit,” 32 Harv. L. REv. 1 (1918). 
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and notes. The term addressee is the most confusing and useless 
of the three, for the letter may be written to the buyer, or to the 
seller, or to the person upon whom the drafts are to be drawn, or 
to the world at large, and it may be sent to one other than the per- 
son to whom it is ostensibly written. The essential inquiry analyt- 
ically is, To whom is the promise made? 

Since the commercial letter of credit is used chiefly to facilitate 
payments under sales contracts, it seems desirable for the sake of 
clearness of analysis to combine the terminology of the sales con- 
tract with the mercantile terminology of letters of credit and to 
use the following terms: 

Buyer. This is the person to whom the goods are sold under 
the sales contract. Generally, he is the applicant for the credit. 

Seller. This is the person by whom the goods are sold under the 
sales contract. Generally, he is the beneficiary of the credit and 
the accredited party. 

Credit-opening bank. This is the individual or firm with which 
the applicant for the credit arranges for the issuing of the letter 
of credit. 

Issuing bank. This is the individual or firm, other than the buyer, 
that writes the letter of credit. 

Drawee bank. This is the individual or firm, other than the 
buyer, upon which the drafts under the letter of credit are to be 
drawn. 

Purchasing bank, or purchaser. This is the individual or firm 
which discounts the drafts drawn under the letter of credit. It 
is the accrediting party. 

These terms will be used throughout this article. 


TYPES OF COMMERCIAL LETTERS OF CREDIT 


The mechanism of the letter of credit method of financing ship- 
ments, the nature of the transaction, and the relation of the parties 
are best understood through an examination of the ways in which 
it is employed. Commercial letters of credit may be classified 
functionally ® under three types: letters written by the buyer; 
letters written by some one other than the buyer; combinations of 
these two used in conjunction. 





® For a different classification see Hershey, op. cit. 
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1. Letters Written by the Buyer 


A few examples of letters written by the buyer may be noted. 
The list is not intended to be exhaustive. 

(1) The letter is written to the seller and authorizes him to 
draw bills of exchange in a specified manner on the buyer.” 

(2) The letter is addressed to whom it may concern and author- 
izes the seller to draw on the buyer.® 

(3) The letter is written either to the seller or to whom it may 
concern and authorizes the seller to draw in a specified manner 
upon a designated third person. The buyer undertakes that the 
drafts will be accepted and paid. It is sent to the seller. 

(4) The letter is addressed to a third person and authorizes the 
seller to draw on the third person and the third person to accept 
and pay. It may be sent to the seller, or to the third person, or a 
copy may be sent to each.° 

(5) The letter is addressed to a third person and authorizes the 
third person to purchase specified drafts which the seller will draw 
on the buyer.’ The buyer undertakes to accept and pay. 





7 This form was used in the following cases: Putnam National Bank v. Snow, 172 
Mass. 569, 52 N. E. 1079 (1899); Exchange Bank v. Hubbard, 62 Fed. 112 (1894); 
Nevada Bank v. Luce, 139 Mass. 488, 1 N. E. 926 (1885); Allen v. Hornor, 2 McGloin 
(La.) 177 (1884); First National Bank of Flora v. Clark, 61 Md. 400 (1883); Young 
v. Lehman, 63 Ala. 519 (1879); Franklin Bank of Baltimore v. Lynch, 52 Md. 270 
(1879); Second National Bank ». Diefendorf, go Ill. 396 (1878); Miltenberger v. Cooke, 
18 Wall. (U. S.) 241 (1873); Smith v. Ledyard, 49 Ala. 279 (1873); Merchants’ Ex- 
change National Bank v. Cardozo, 35 N. Y. Sup. Ct. 162 (1872); Exchange Bank of 
St. Louis v. Rice, 98 Mass. 288 (1867); Vallé v. Cerré’s Adm’r, 36 Mo. 575 (1865); 
Lugrue v. Woodruff, 29 Ga. 648 (1860); Bissell v. Lewis, 4 Mich. 450 (1857); Lewis 
v. Kramer, 3 Md. 265 (1852); Forman v. Walker, 4 La. Ann. 409 (1849); Lonsdale 
v. Lafayette Bank, 18 Ohio, 126 (1849); Nisbett v. Galbraith, 3 La. Ann. 690 (1848); 
Murdock ». Mills, 11 Metc. (Mass.) 5 (1846); Ulster County Bank v. McFarlan, 3 Den. 
(N. Y.) 553 (1846); Worcester Bank v. Wells, 8 Metc. (Mass.) 107 (1844); Michigan 
Bank v. Ely, 17 Wend. (N. Y.) 508 (1837); Parker v. Greele, 5 Wend. (N. Y.) 414 
(1830); Lanusse v. Barker, 3 Wheat. (U. S.) ror (1818); Urquhart v. M’Iver, 4 Johns. 
(N. Y.) 103 (1809). 

8 Merchants’ Bank of Canada v. Griswold, 72 N. Y. 472 (1878). 

® This is similar to the agreement which the buyer signs for Type 3 letters of 
credit. See infra, pp. 551-553. 

10 This form was used in the following cases: Wilson & Co. v. Niffenegger, 211 
Mich. 311, 178 N. W. 667 (1920); American National Bank ». Pillman, 176 Mo. App. 
430, 158 S. W. 433 (1913); Bank of Beaver County v. Bradstreet, 89 Neb. 186, 130 
N. W. 1038 (1911); Baeschlin ». Chamberlain Banking House, 67 Neb. 196, 93 N. W. 
412 (1903); Lyon v. Van Raden, 126 Mich. 259, 85 N. W. 727 (1901); Burke v. Utah 
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The writer may attach whatever conditions he pleases. He may 
state as conditions precedent to acceptance and payment that 
the shipping documents accompany or be attached to the draft, 
that the acceptor or purchasing bank make a notation of the letter 
on the draft and of the draft on the letter, and he may expressly 
limit the duration of the authority and the maximum amount 
for which drafts may be drawn. The requirements of the buyer 
are thus met. But a letter written by a buyer, unless he is well 
known, adds but little to the marketability of the draft. Conse- 
quently this type of letter is of slight importance in international 
trade. Its use is confined to domestic commerce, where it is most 
frequently employed by principals in the case of their purchasing 
agents. 

2. Letters Written by Some One Other than the Buyer 

A few illustrative examples of letters written by some one other 
than the buyer may be noted. In this connection it is immaterial 
to inquire into the motives of the writer, or to ask whether there 
was any agreement between the writer and the person to whom 
title to the goods passed. 

(1) The letter is addressed to the seller. It requests that goods 
be furnished the buyer. The writer undertakes to pay the purchase 
price." 

(2) The letter is addressed to the seller, and requests that goods 
be furnished the buyer. The writer undertakes to pay the pur- 
chase price in case the buyer does not pay.” 





National Bank, 47 Neb. 247, 66 N. W. 295 (1896); Union Bank »v. Shea, 57 Minn, 
180, 58 N. W. 985 (1894); Palmer v. Rice, 36 Neb. 844, 55 N. W. 256 (1893); First 
National Bank ». Fiske, 133 Pa. St. 241, 19 Atl. 554 (1890); Hall v. First National 
Bank, 35 Ill. App. 116 (1889), 133 Ill. 234, 24 N. E. 546 (1890); First National Bank 
v. Bensley, 2 Fed. 609 (1880); Brinkman v. Hunter, 73 Mo. 172 (1880); White’s Bank 
of Buffalo v. Myles, 73 N. Y. 335 (1878); Johnson v. Blakemore, 28 La. Ann. 140 
(1876); Burns v. Rowland, 40 Barb. (N. Y.) 368 (1863); Dickins v. Beal, 10 Pet. 
(U. S.) 572 (1836); Boyce v. Edwards, 4 Pet. (U. S.) 111 (1830). 

11 This form was used in the following cases: Fletcher Guano Co. v. Burnside, 142 
Ga. 803, 83 S. E. 935 (1914); Krakauer v. Chapman, 16 App. Div. 115, 45 N. Y. Supp. 
127 (1897); Cheever v. Schall, 87 Hun (N. Y.) 32 (1895); Smith v. Montgomery, 3 Tex. 
199 (1848); Kennedy v. Geddes, 3 Ala. 581 (1842); Lienow »v. Pitcairn, Fed. Cas. No. 
8,341 (1832); Edmonston »v. Drake, 5 Pet. (U. S.) 624 (1831); Sollee v. Meugy, 
1 Bailey Law (S. C.) 620 (1830); Walsh and Beekman ». Bailee, 10 Johns. (N. Y.) 
180 (1813); Grant v. Naylor, 4 Cranch (U. S.) 224 (1808). 

12 This form was used in the following cases: Holmes » Schwab & Sons, 141 Ga. 
44, 80 S. E. 313 (1913); Crane Co. v. Specht, 39 Neb. 123, 57 N. W. rors (1894); 
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(3) The letter is the same as subtypes (1) and (2) except that 
it is addressed to whom it may concern. It is delivered to the 
buyer.” 

(4) The letter is addressed to the buyer (or to the seller) and 
authorizes the buyer to draw specified, drafts in favor of the seller 
which the writer undertakes to accept and pay.” 

(5) The letter is addressed to the buyer and authorizes him to 
draw on the writer, who undertakes to honor the drafts. 

(6) The letter is addressed to the seller and authorizes him to 
draw on the writer who undertakes to honor the drafts." 

(7) The letter is addressed to whom it may concern (or to the 
seller, or to a third person) and authorizes the seller to draw on a 
third person drafts which the writer undertakes will be accepted 
and paid.!” 

(8) The letter is addressed to whom it may concern and author- 
izes the buyer (or the seller) to draw specified drafts on the writer 
who undertakes to honor them.'® 

(9) The letter is addressed to the seller (or to the buyer, or to a 
third person, or to whom it may concern) and promises to pur- 
chase specified drafts.! 


Taylor v. Wetmore, 10 Ohio, 490 (1841); Adams ». Jones, 12 Pet. (U. S.) 207 (1838); 
Douglass ». Reynolds, 7 Pet. (U. S.) 113 (1833); Robbins v. Bingham, 4 Johns. (N. Y.) 
476 (1809). 

18 This form was used in the following cases: Johnson v. Brown, 51 Ga. 498 (1874); 
Lawrason v. Mason, 3 Cranch (U. S.) 492 (1806). 

14 This form was used in the following cases: Sigel-Campion Live Stock Commission 
Co. v. Davis, 69 Colo. 511, 194 Pac. 468 (1921); People’s Saving Bank & Trust Co. ». 
Landstreet, 87 So. 227 (Fla., 1920); North Atchison Bank ». Garretson, 51 Fed. 168 
(1892); Lindley v. First National Bank, 76 Iowa, 629, 41 N. W. 381 (1889). 

15 This form was used in the following cases: Springfield Bank v. Mitchell, 48 Ill. 
App. 486 (1892); Ranger v. Sargent, 36 Tex. 26 (1871); Nelson ». First National Bank, 
48 Ill. 36 (1868); Monroe ». Pilkington, 14 How. Pr. (N. Y.) 250 (1857). 

16 This form was used in the following cases: Brown v. Ambler, 66 Md. 391, 7 Atl. 
903 (1887); Lockwood ». Brownson, 53 Tex. 523 (1880); Young ». Lehman, 63 Ala. 
519 (1879); Isley v. Jones, 12 Gray (Mass.) 260 (1858). 

17 This form was uséd in the following cases: Cutler v. American Exchange National 
Bank, 113 N. Y. 593, 21 N. E. 710 (1889); Evansville National Bank v. Kaufmann, 
93 N. Y. 273 (1883); Pollock ». Helm, 54 Miss. 1 (1876); Omaha National Bank ». First 
National Bank, 59 Ill. 428 (1871). 

18 This form was used in the following cases: Bank of Seneca »v. First National 
Bank of Carthage, 105 Mo. App. 722, 78 S. W. 1092 (1904); Roman ». Serna, 40 Tex. 
306 (1874); Union Bank ». Coster, 3 N. Y. 203 (1850). 

19 This is the same as the authority to draw and the letter of advice discussed 


infra, pp. 549-551. 
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The writer may attach conditions in respect to goods, drafts, 
shipping documents, duration of time, and the like. These numer- 
ous sub-types are given for the purpose of showing the great variety 
of forms which they may take. 


3. Letiers Written by the Buyer and Letters Written by Some One 
Other than the Buyer used in Combination 


The combinations of the sub-types of the first and second types 
may be numerous. There are, however, five combinations which 
are in common use. These combinations give rise to certain 
letters which are employed to such an extent, especially in export 
and import trade, that the designation letter of credit is coming 
to be used among merchants and bankers to refer to them exclu- 
sively. It is with these well-recognized and understood letters, 
in reference to which the term /etter of credit has a fairly definite 
and exclusive meaning, that this article will deal. These five 
letters are: (1) authority to purchase drafts, (2) direct import 
letter of credit, (3) indirect import letter of credit, (4) direct 
export letter of credit and advice of credit opened, and (5) seller’s 
export letter of credit. 

(1) Authority to purchase drafts. This letter is used to facili- 
tate the trade acceptance. The buyer issues to his local bank a 
letter which states that the seller has authority to draw drafts on 
the buyer, requests the bank to buy the drafts, promises to accept 
and pay them, and sometimes requests further that the bank 
arrange for some bank in the seller’s country to purchase the drafts 
in the first instance. This letter is known as an authority to draw.” 
It contains a definite description of the drafts to be drawn and of 





20 See WOLFE, p. 241. 

1 See SPALDING, p. 152; WHITAKER, p. 173; HOUGH, p. 547. 

The buyer’s authority is sometimes called an importer’s guaranty to bankers. See 
Houcs, p. 548. These forms vary in minor respects among bankers. A typical form 
is given below: 

Form oF AUTHORITY TO DRAW. 
“To .. . [Here insert name of Issuing Bank] .. . 

Dear Sirs: In consideration of your negotiating drafts to be drawn by . . . [Here 
insert name of the seller] . . . on . . . [Hereinsert the nameof the buyer] . . . [Here 
follows a description of the drafts] . . . I hereby agree to accept and pay the said 
drafts. The drafts must be accompanied by . . . [Here follows a description of the © 
shipping documents]. . . . 

[Here follows a power of sale to the bank]. It is-expressly agreed that the Issuing 
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the shipping documents to be attached. The bank may then 
write a Jetter of advice directly to the seller and inform him that 
it will buy the drafts when presented.” Or it may send to another 
bank, the purchasing bank, in the country where the seller resides, 
a letter requesting it to purchase the drafts. This letter is known 
as an authority to purchase drafts* The purchasing bank, thus 
authorized, may then communicate with the seller by means of 
a letter of advice. 

The credit in connection with which these letters are used is 
known as the negotiation credit. These authorities to draw and to 
purchase and letters of advice are considered by the business world 
as creating no binding obligations from the moment of issue. They 





Bank assumes no liability in respect to forged or altered shipping documents or defects 
in quality or quantity of the goods. 

It is understood that negotiation of the said drafts shall be optional on the part 
of the Issuing Bank. 


” 


(Signed) . . . [name of buyer]... . 
2 This letter is sometimes called a banker’s authority to draw. See Hovucu, p. 528. 
More properly it is a letter of advice or instruction. 


FoRM OF THE BANKER’S LETTER OF ADVICE USED IN CONNECTION WITH THE 
AUTHORITY TO PURCHASE AND THE AUTHORITY TO DRAW. 
“To . . . [Here insert the name of the seller] . . . 

Dear Sir: We are instructed to purchase your drafts drawn on . . . [Here insert 
the name of the buyer] . . . [Here follows a description of the drafts] . . . accom- 
panied by . . . [Here follows a description of the shipping documents]. 

Please note that this is not to be considered as being a bank credit and does not 
relieve you from the liability usually attaching to the drawer of a bill of exchange, 
also that although it is to be considered to be open for . . . from date it may be can- 
celled by us upon giving you notice. 

(Signed) . . . [here insert name of Issuing Bank]... .’ 


The negotiation credit may be requested with recourse, in which case the bank has 
recourse against the seller as drawer, or without recourse. The form given is the 
negotiation credit with recourse. This is the usual form. See WoLFE, pp. 414, 420. 

*8 The form is similar to the authority to draw set forth supra, note 21, with some 
modifications. See WHITAKER, p. 175; Houcu, p. 528; WOLFE, p. 420. 

For cases where the negotiation credit was involved see: Bank of Plant City v. Canal- 
Commercial Trust and Savings Bank, 270 Fed. 477 (1921); Lemon Importing Co. 
v. Garfield Savings Bank, 187 App. Div. 932, 105 Misc. 627, 173 N. Y. Supp. 551 
(1919); Friedlander v. Bank of Australasia, 8 C. L. R. (H. C. Australia) 85 (1909); 
Basse and Selve v. Bank of Australasia, 90 L. T. R. 618 (1904); Borthwick v. Bank of 
New Zealand, 17 T. L. R. 2 (1900); Burke v. Utah National Bank, 47 Neb. 247, 66 
N. W. 295 (1896); Palmer v. Rice, 36 Neb. 844, 55 N. W. 256 (1893); Hall v. First 
National Bank, 133 Ill. 234, 24 N. E. 546 (1890); White’s Bank of Buffalo ». Myles, 
73 N. Y. 335 (1878); Pollock v. Helm, 54 Miss. 1 (1876); Waterston v. Edinburgh and 
Glasgow Bank, 20 Ct. Sess. 642 (1858); Orr & Barber ». Union Bank of Scotland, 
1 Macq. 513 (1854). 


’ 
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are regarded as revocable or subject to modification at any time 
prior to the presentation of the drafts for negotiation.“ Indeed, 
they usually contain an express clause to this effect. 

(2) Direct import letter of credit. This letter is so called because 
it is issued by a bank in the buyer’s country, at the request of the 
buyer, for the purpose of facilitating importation of merchandise, 
and authorizes the seller to draw directly upon the issuing bank. 

A concrete case will best show its use. The buyer, the American 
Importing Company of New York, and the seller, the British 
Exporting Company of London, are contemplating a sale of goods. 
The American Importing Company wishes to postpone actual 
payment for ninety days after the goods are shipped. By that 
time the merchandise will have arrived in New York, will have 
been delivered to the buyer, and resold. The goods will thus be 
made to pay for themselves without any outlay of capital on the 
part of the Importing Company. The British Exporting Company, 
on the other hand, wishes to be paid in cash as soon as the goods 
are shipped. Generally the sales contract is made first and stip- 
ulates that the buyer shall procure* either an irrevocable or a 
revocable letter of credit in favor of the seller from the buyer’s 
local bank, the Issuing Bank of New York; or sometimes in con- 
templation of making the sales contract the buyer will procure 
the letter of credit in advance.” 

The Importing Company accordingly applies to the Issuing 
Bank for a direct import letter of credit. The buyer signs and 
delivers to the bank a written statement containing four main 
provisions: *’ first, the buyer agrees to the terms of the letter of 





24 See WHITAKER, pp. 176-178. 

26 Bank of Taiwan, Ltd. v. Gorgas-Pierie Mfg. Co., 273 Fed. 660 (1921); Imbrie 
v. D. Nagase & Co., Ltd., 187 N. Y. Supp. 692 (1921); Parker v. Simon, 194 App. 
Div. 342, 185 N. Y. Supp. 339 (1920); Frey & Son v. Sherburne Co. and the National 
City Bank, 193 App. Div. 849, 184 N. Y. Supp. 661 (1920); Lemon Importing Co. ». 
Garfield Savings Bank, 187 App. Div. 932, 105 Misc. 627, 173 N. Y. Supp. 551 (1919); 
Hindley & Co. v. Tothill, Watson & Co., 13 N.Z. L. R. 13 (C. A. 1894). See EscHER, 
FOREIGN TRADE EXPLAINED, p. 123. See also UNITED STATES DEPARTMENT OF CoM- 
MERCE, PAPER WoRK IN Export TRADE, p. 134. 
- — v. Serna, 40 Tex. 306 (1874); Edmonston v. Drake, 5 Pet. (U. S.) 624 

1631). 

27 See MARGRAFF, pp. 91-92; ESCHER, FOREIGN TRADE EXPLAINED, pp. 113, 149} 
WHITAKER, pp. 132, 148; SILVER, p. 192; Brooks, p. 176. This form varies slightly 
among bankers. A typical form is the following: 
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credit issued by the bank; secondly, in consideration of the issue 
of the letter of credit he agrees further to pay the bank in a specified 





Form oF BuyER’s AGREEMENT. 
“To . . . [name of Issuing Bank] . . . 

Dear Sirs: In consideration of your issuing at the request of the undersigned your 
(Revocable) (Irrevocable) Letter of Credit No. . . . as per copy on reverse side, we 
hereby agree to its terms and bind ourselves to pay to you in cash at . . . on demand, 
the amount of each draft drawn at sight thereunder plus interest at the prevailing 
rate when required, or the amount of each acceptance made thereunder at least one 
day prior to the maturity of such acceptance or on demand, and in either case your 
commission at the rate of . .. per cent, on such part as may be used, and any and 
all charges and expenses. 

The undersigned hereby authorize you to charge their account with you with any 
and all amounts that may at any time or times ‘be owing from them to you hereunder 
or otherwise. 

In the absence of written instructions to the contrary, the undersigned hereby 
authorize you-to accept as “bills of lading” under the said credit, any documents 
issued by or on behalf of any carrier, including lighterage receipts, which acknowledge 
receipt of goods for transportation, whatever the other specific provisions of such 
documents, and the date of every such document is to be regarded as the date of 
“shipment” within the said credit. 

Neither you nor your correspondents shall be responsible for the acts of the bene- 
ficiaries of the said credit, nor for the character, kind, quality, quantity, delivery, or 
existence of the merchandise purporting to be represented by the documents; nor for 
any difference in character, kind, quality, quantity of merchandise purporting to be 
imported under this credit from that expressed in the invoice accompanying the drafts; 
nor for the validity, genuineness, sufficiency, form or correctness of documents, even if 
such documents should, in fact, prove to be in any or all respects incorrect, defective, 
irregular, fraudulent, or forged; nor for the time, place, manner or order in which 
shipment is made; nor for partial or incomplete shipments; nor for the kind, covering, 
character, adequacy, validity, or genuineness of any insurance or the solvency or re- 
sponsibility of any insurer or any other risk connected with insurance; nor for any de- 
fault, delay, fraud, or deviation from instructions of the shipper or any one else in 
connection with the said merchandise, the shipping thereof, or the shipping or any other 
documents with respect thereto; nor for delay in arrival or failure to arrive either of the 
merchandise or of any documents; nor for errors, omissions, interruptions or delays in 
the transmission or delivery of messages by mail, cable, telegraph or wireless, whether 
or not the same be in cipher; nor for any other cause beyond your control. The under- 
signed agree to procure promptly all necessary import, export, or other licenses for the 
said merchandise, and will keep the same adequately covered by policies of fire, marine 
and war risk insurance in companies satisfactory to you, assigning the policies or the 
certificates of insurance to you or making the loss or adjustment, if any, payable to 
you at your option. 

Legal title to all merchandise shipped under the said credit shall be and remain in 
you until advances made by you have been paid, and the bills of lading, policies of 
insurance and other documents relating to the same and any or all other funds, prop- 
erty or securities, including also any or all collection items and proceeds thereof, now 
or hereafter handed to you or for any purpose left in your possession by the under- 
signed or for their account are hereby made security for this obligation and also for 
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manner the amount of the drafts drawn under the letter of credit 
at least one day before they become due, together with a specified 
commission; thirdly, the buyer agrees that the bank shall hold 
legal title to the goods as security until the amounts due from the 
buyer to the bank shall have been paid, that additional security 
shall be furnished on demand, and that the bank shall have power 
to sell and pledge the merchandise; and fourthly, this statement 
may contain express clauses to the effect that the buyer will hold 
the bank to no responsibility in respect to invalid bills of lading, 
defects in quality and quantity of the goods, and the like. Actual 
cash is practically never paid by the buyer for the letter of credit. 
Nor is a present loan arranged. The commission may, however, 
be paid in advance.”® 

The bank then issues its letter of credit,? which may be addressed 





any and all other obligations or liabilities, absolute or contingent, due or not due, which 
are or may hereafter be owing by the undersigned to you, all of which, in the event 
of default by the undersigned in any part thereof, or of bankruptcy, insolvency, re- 
ceivership, or general assignment of the undersigned, shall forthwith become due and 
payable; and the undersigned agree, whenever the security aforesaid shall seem to 
you insufficient, to furnish you on your request additional security to your satisfac- 
tion, and hereby authorize you, if at any time they fail to do so, or if any obligation 
covered by this instrument remains unpaid when due, forthwith, without further de- 
mand or notice or advertisement of any kind, all of which are hereby expressly waived, 
to sell the whole or any part of such merchandise, property, or other security arrived 
or to arrive, at any broker’s exchange or at public or private sale, at your option, and 
yourselves to become the purchasers in whole or part, without accountability save 
for the purchase price and free from any right of redemption which is hereby waived 
and released; and to apply the net proceeds of such merchandise or security against 
any or all obligations or liabilities of the undersigned to you, howsoever arising. 

The obligations hereof shall continue in force notwithstanding any change in the 
membership of any partnership of the undersigned, whether arising from the death or 
retirement of one or more partners, or from the accession of one or more new partners. 

This letter of credit can be revoked only with the consent of all parties in interest. 
[This clause is modified accordingly if the letter of credit is to be in the revocable form.] 

(Signed) . . . [name of the buyer] . . . .” 

28 See Ex parte Agra Bank, In re Barber & Co., L. R. 9 Eq. 725 (1870); In re 
Agra Bank, Ex parte Tondeur, L. R. 5 Eq. 160 (1867). 

29 See YORK, p. 137; WHITAKER, p. 132; WOLFE, p. 422; SILVER, p. 191; SPALD- 
ING, p. 148; U. S. Dept. or CoMMERCE, PAPER WorRK IN Export TRADE, Pp. 131. 

This form varies slightly among banks. 

Form oF Drrect Import LETTER OF CREDIT. 
“To ... [Name of seller] . . . 

DEAR Sir: At the request and for the account of . . . [Name of buyer] . . . we 
hereby authorize you to value on [the Issuing Bank] at . . . for any sum or sums not 
exceeding a total of ... accompanied by commercial invoice, consular invoice, 
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to the British Exporting Company * or to the American Importing 
Company.** It is generally addressed, however, directly to the 
seller. It contains seven main provisions: first, it states that it 
has been issued at the request and for the account of the American 
Importing Company in reference to a specified sales contract; 
secondly, it authorizes the seller to draw bills of exchange on the 
Issuing Bank at ninety days after sight or date not to exceed in all 
a specified amount; thirdly, it states the requirements in respect 
to the shipping documents; fourthly, it sets a time limit within 
which the drafts must be presented for acceptance; fifthly, it speci- 
fies that all drafts drawn under the letter must be indorsed by 





bills of lading . . . representing . . . shipment of . . . insurance . . . Bills of lad- 
ing for such shipment must be drawn to the order of . . . A copy of the invoice, 
consular invoice and one bill of lading must be sent by the bank negotiating drafts 
direct to . . . attaching to the draft a statement to that effect. The amount of each 
draft negotiated must be indorsed hereon. Drafts drawn under this credit must bear 
the clause ‘drawn under letter of credit no... . dated... .’” 

We hereby agree with the drawer and bona fide holders that all drafts drawn by 
virtue of this credit, and in accordance with the above stipulated terms, shall meet 
with due honor upon presentation at the Issuing Bank if drawn and negotiated on or 
before .... ; 
Respectfully yours, 

(Signed) . . . [Issuing Bank.] .. .” 

30 In the following cases the letter of credit was addressed to the seller and con- 
ferred authority upon the seller to draw on the issuing bank: International Banking 
Corporation v. Irving National Bank, 274 Fed. 122 (1921); Bank of Taiwan, Ltd. 
v. Gorgas-Pierie Mfg. Co., 273 Fed. 660 (1921); Imbrie v. D. Nagase & Co., 187 N. Y. 
Supp. 692 (1921); American Steel Co. v. Irving National Bank, 266 Fed. 41 (1920); 
Frey & Son v. Sherburne Co. and the National City Bank, 193 App. Div. 849, 184 
N. Y. Supp. 661 (1920); Moers v. Den Norske Handelsbank, 191 App. Div. 114, 180 
N. Y. Supp. 743 (1920); Hindley & Co. v. Tothill, Watson & Co., 13 N. Z. L. R. 13 
(C. A. 1894); Ex parte Dever, In re Suse, 13 Q. B. D. 766 (C. A. 1884); Lockwood 
v. Brownson, 53 Tex. 523 (1880); Gelpcke v. Quentell, 74 N. Y. 599 (1878); In re 
Barned’s Banking Co., Banner & Young »v. Johnston, L. R. 5 H. L. 157 (1871); Ex 
parte Agra Bank, In re Barber & Co., L. R. 9 Eq. 725 (1870); Im re Barned’s Banking 
Co., Coupland’s Claim, L. R. 5 Ch. App. 167 (1869); Im re Agra and Masterman’s 
Bank, Ex parte Asiatic Banking Corporation, L. R. 2 Ch. App. 391 (1867); Baring 
v. Lyman, Fed. Cas. No. 983 (1841). 

1 In the following cases the letter of credit was addressed to the buyer and con- 
ferred authority upon the buyer to draw on the issuing bank: Kuehne v. Union Trust 
Co., 133 Mich, 602, 95 N. W. 715 (1903). (This is the normal type of the traveler’s 
letter of credit.) Chartered Bank of India, Australia & China v. Macfayden & Co., 64 
L. J. Q. B. 367 (1895); Craig v. Marx, 65 Tex. 649 (1886); Roman ». Serna, 40 Tex. 
306 (1874); Monroe ». Pilkington, 14 How. Pr. (N. Y.) 250 (1857). 

In the following cases the letter of credit was addressed to the buyer and conferred 
authority upon the seller to draw on the issuing bank: Prehn v. Royal Bank of Liver- 
pool, L. R. 5 Ex. 92 (1870); Bell v. Moss, 5 Whart. (Pa.) 189 (1840). 
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purchasers on the letter and the number of the letter must be in- 
dorsed on the drafts; sixthly, it agrees with all bona fide holders of 
drafts drawn in compliance with the terms of the letter of credit 
that they will be honored; seventhly, it contains an express pro- 
vision to the effect that it is irrevocable or revocable, as the case 
may be. The Issuing Bank may send this letter directly to the 
seller, but it is usual for it to deliver the letter to the buyer, who 
sends it to the seller. 

Upon receipt of the letter of credit the Exporting Company pro- 
ceeds with the manufacture of the goods, ships them, takes out the 
required shipping documents, and presents the drafts, together with 
the shipping documents and the letter of credit, to a local bank, 
the purchasing bank, for discount. This bank purchases the draft. 
If the sales contract provides for several shipments at intervals of 
time, and the letter of credit provides for drafts to correspond to 
these shipments, the purchasing bank will make the proper notation 
on the draft and on the letter of credit and return the letter to the 
seller. But if the shipment is the only or final shipment, the pur- 
chasing bank will take up the letter, cancel it, and attach it to the 
other documents. The papers are forwarded to the Issuing Bank, 
which accepts the drafts and detaches the shipping documents. 
When the goods arrive in New York the bank surrenders them to 
the buyer on some arrangement, usually on a trust receipt or on a 
bailee (more properly agency) receipt.** The American Importing 
Company then proceeds to resell the goods. When the time arrives 
for putting the Issuing Bank in funds the Importing Company 
will have the proceeds from the resales.* It pays the bank in the 
manner provided. The draft then falls due and is paid by the 
bank; but payment by the bank is in no respect conditioned in 
business understanding upon previous performance of the buyer’s 
agreement. 

Thus, neither the buyer nor the issuing bank uses cash or its 
equivalent in the letter of credit transaction. The purchasing 
bank advances the actual money. The issuing bank lends its 
credit, not its funds, in return for a commission. 





% See WHITAKER, p. 160. 

% Usually, under a trust receipt or agency receipt, the proceeds from the sale of 
the goods are turned over to the bank as fast as the goods are resold. The arrange- 
ment modifies to this extent the previous letter of credit arrangement. 
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The credit in connection with which the direct import letter of 
credit is used may be either the acceptance credit or the cash credit. 
The credit which has been described is the acceptance credit, which 
is the normal letter of credit transaction. The business transaction 
of the cash credit is the same in principle as the acceptance credit. 
The only difference is that the issuing bank undertakes to pay the 
seller cash on certain conditions without the interposition of the 
acceptance of a bill of exchange. In the cash credit there is no 
purchasing bank or accrediting party. It is not the normal letter 
of credit transaction. 

Two banks are usually involved in the direct import acceptance 
letter of credit transaction. The credit-opening bank, the issuing 
bank, and the drawee bank coincide. The second bank is the pur- 
chasing bank. The drafts may be presented, however, directly by 
the drawer for acceptance, in which case the purchasing bank is 
eliminated from the letter of credit transaction, although it may 
subsequently discount the accepted draft. 

The direct import letter of credit may be issued in two forms: 
revocable and irrevocable. The revocable letter of credit expressly 
states that itis revocable. It is regarded by merchants and bankers 
as revocable or subject to modification at any time before drafts 
drawn under it are negotiated, or, in the case that the seller pre- 
sents the drafts for acceptance, at any time prior to presentation. 
It is the practice, however, of most banks to issue the direct import 
letter of credit only in the irrevocable form. The irrevocable 
letter of credit is regarded as creating a binding obligation from 
the moment of issue, and subject to revocation or modification 
only with the consent of all the parties concerned.* 

(3) Indirect import letter of credit. The business transaction is 
the same as that discussed under the direct import letter of credit 
with the following exceptions. The sales contract provides for a 
letter of credit issued by a bank in the buyer’s country author- 
izing the seller to draw on some bank in his own country. The 
buyer agrees to put the issuing bank in funds at least twelve or 
fifteen days prior to the maturity of the drafts, and, in case the 
other bank is asked to confirm the credit, to pay an additional 
commission. The issuing bank accordingly, instead of authorizing 





34 See WHITAKER, p. 160. 
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the seller to draw on itself, issues a letter of credit which author- 
izes him to draw on another named bank, the drawee bank.® 
This letter may be sent by the issuing bank directly to the seller, 
or it may be sent to the drawee bank,*’ or it may be delivered to 
the buyer and by him sent to the seller.** But it is usual to issue 
this letter in four parts.*® Two copies are given to the buyer. One 
of these he retains; the other he forwards to the seller. The issu- 
ing bank retains one copy and sends the fourth copy to the 
drawee bank. 

Three banks are usually involved in the indirect import letter 





%5 This type of letter of credit is frequently called a sterling letter of credit because 
it usually authorizes the drawing upon an English bank. See WHITAKER, p. 136. 
The form is the same, with the necessary modification that drafts are to be drawn on 
the drawee bank and that the issuing bank promises that the drawee bank will accept 
and pay, as that set forth supra, note 29. 

The letter of credit may be addressed to the drawee bank authorizing the seller 
to draw. Friedlander v. Bank of Australasia, 8 C. L. R. 85 (1909); Johannessen 2. 
Munroe, 158 N. Y. 641, 53 N. E. 535 (1899); Cutler ». American Exchange National 
Bank, 113 N. Y. 593, 21 N. E. 710 (1889); Bank of Montreal v. Recknagel, 109 N. Y. 
482, 17 N. E. 217 (1888); Lafargue v. Harrison, 70 Cal. 380, 11 Pac. 636 (1886); 
Ulster Bank v. Synnott, I. R. 5 Eq. 595 (1871); In re Agra Bank, Ex parte Tondeur, 
L. R. 5 Eq. 160 (1867); Woods v. Thiedemann, 1 H. & C. 478 (1862); Carnegie v. Mor- 
rison, 2 Metc. (Mass.) 381 (1841). See Houcu, p. 544; Escuer, ELEMENTS OF 
FOREIGN EXCHANGE, pp. 143-153; BROWN, p. 96; SILVER, pp. 198-201. 

The letter may be addressed to the seller authorizing the seller to draw: Lamborn 
v. Lake Shore Banking & Trust Co., 196 App. Div. 504, 188 N. Y. Supp. 162 (1921); 
Vaughan v. Massachusetts Hide Corporation, 209 Fed. 667 (1913); Munroe ». Bon- 
anno, 16 App. Div. 421, 45 N. Y. Supp. 61 (1897); Gelpcke v. Quentell, 74 N. Y. 599 
(1878); Maitland v. Chartered Bank, 38 L. J. Ch. 363 (1869); Brazilian & Portuguese 
Bank »v. British & American Exchange Banking Corporation, 18 L. T. R. 823 (1868); 
Russell v. Wiggin, 2 Story 213 (1842). See EscHer, FoREIGN EXCHANGE EXPLAINED, 
p. IIo. 

The letter may be addressed to the buyer authorizing the buyer to draw: Bank of 
Toronto v. Ansell, 7 R. L. 262 (1875); Duncan ». Edgerton, 19 N. Y. Super. Ct. 
(6 Bosw.) 36 (1860). 

86 Gelpcke v. Quentell, 74 N. Y. 599 (1878). 

87 Friedlander v. Bank of Australasia, 8 C. L. R. 85 (1909); Gelpcke v. Quentell, 
74 N. Y. 599 (1878); Ulster Bank v. Synnott, I. R. 5 Eq. 595 (1871); Woods v. Thiede- 
mann, 1 H. & C. 478 (1862). 

88 Johannessen v. Munroe, 158 N. Y. 641, 53 N. E. 535 (1899); Cutler ». American 
Exchange National Bank, 113 N. Y. 593, 21 N. E. 710 (1889); Bank of Montreal 
v. Recknagel, ro9 N. Y. 482, 17 N. E. 217 (1888); Lafargue v. Harrison, 70 Cal. 380, 
11 Pac. 636 (1886); Brazilian & Portuguese Bank v. British & American Exchange 
Banking Corporation, 18 L. T. R. 823 (1868); Im re Agra Bank, Ex parte Tondeur, 
L. R. 5 Eq. 160 (1867); Russell ». Wiggin, 2 Story, 213 (1842); Carnegie v. Morrison, 
2 Metc. (Mass.) 381 (1841). 

39 See MARGRAFF, p. 91; BROOKS, pp. 173-174. 
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of credit transaction. The credit-opening bank and the issuing 
bank coincide. The second bank is the drawee bank. The third 
bank is the purchasing bank. Where the credit is a cash credit, 
or where the credit is an acceptance credit but the drawer pre- 
sents the drafts for acceptance, the purchasing bank is eliminated 
from the letter of credit transaction. 

The indirect import letter of credit may be issued either in the 
revocable or in the irrevocable form, but it is customary to issue 
it only in the irrevocable form. 

It may happen that the relation of principal and agent does 
not exist between the issuing and drawee banks.“ There may be 
simply prior business dealings between them. The drawee bank 
may, however, be the agent of the issuing bank,” or the issuing 
bank may be the agent of the drawee bank.® The letter may 
purport to be issued solely on behalf of the issuing bank,“ or 
solely on behalf of the drawee bank,® or it may purport to be 
issued by the issuing bank on its own behalf as agent as well 
as on behalf of the drawee bank as principal, and to constitute 
a contract with both banks.“ 

(4) Direct export letter of credit and advice of credit opened.” ‘This 
letter is so called because it is issued by a bank in the seller’s 


country, the drawee bank, at the request of a bank in the buyer’s 
country, the issuing bank, in order to aid the exportation of mer- 
chandise, and authorizes the seller to draw directly upon itself. 
It is used in connection with the indirect import letter of credit. 





40 See WHITAKER, p. 169. 

“ Gelpcke v. Quentell, 74 N. Y. 599 (1878); Ulster Bank v. Synnott, I. R. 5 Eq. 
595 (1871). 

# Johannessen v. Munroe, 158 N. Y. 641, 53 N. E. 535 (1899); Bank of Montreal 
v. Recknagel, ro9 N. Y. 482, 17 N. E. 217 (1888); Maitland v. Chartered Bank, 38 
L. J. Ch. 363 (1860). 

# Vaughan »v. Massachusetts Hide Corporation, 209 Fed. 667 (1913); Brazilian 
& Portuguese Bank v. British & American Exchange Banking Corporation, 18 L. T. R. 
823 (1868); In re Agra Bank, Ex parte Tondeur, L. R. 5 Eq. 160 (1867); Russell ». 
Wiggin, 2 Story, 213 (1842); Carnegie v. Morrison, 2 Metc. (Mass.) 381 (1841). 

“ Lamborn v. Lake Shore Banking & Trust Co., 196 App. Div. 504, 188 N. Y. Supp. 
162 (1821); Lafargue v. Harrison, 70 Cal. 380, 11 Pac. 636 (1886); Brazilian & Portu- 
guese Bank ». British & American Banking Corporation, 18 L. T. R. 823 (1868). 

46 Vaughan ». Massachusetts Hide Corporation, 209 Fed. 667 (1913); Carnegie 
v. Morrison, 2 Metc. (Mass.) 381 (1841). 

46 Russell v. Wiggin, 2 Story, 213 (1842). 

“ Gelpcke v. Quentell, 74 N.Y. 599 (1878). 
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The seller frequently desires some authorization from the drawee 
bank in addition to and in confirmation of the authority which 
he has received from the issuing bank. Upon receipt of informa- 
tion that the issuing bank has issued its indirect import letter of 
credit the drawee bank may do one of six things: it may decline 
to issue any letter, it may issue its own direct revocable letter,** it 
may issue its letter of instruction,’ it may issue its advice of 
credit opened unconfirmed,* it may issue its own direct irrevocable 
letter," or it may issue its advice of credit opened confirmed.” 





48 The form is the same as the direct import letter of credit. See WOLFE, pp. 421, 
423. 

49 This is sometimes called a banker’s permission to draw. See Hovucu, p. 546. 

50 See YorK, p. 137. The form varies among bankers. 


Form oF ADVICE OF CREDIT OPENED UNCONFIRMED. 
“To . .. [name of the seller] . . . 

Dear Sir: Our correspondent, mentioned below, has authorized us as per their 
... dated...to pay you... for account of... [Buyer]... amount.., 
against delivery of draft . . . document required. ... All documents must be in 
form satisfactory to us and to represent and cover the following merchandise. . . . 
. Our correspondent states that this authorization to us expires on . . . unless pre- 
viously cancelled. Above credit opened by. . . [Issuing Bank] . . . This is an 
unconfirmed [or revocable] credit. It is not to be regarded as an agreement on our 
part, and is therefore subject to modification or revocation at any time. 

Respectfully yours, 
(Signed) . . . [Drawee Bank]. . .” 

51 See York, p. 137; Houcu, p. 546; WOLFE, p. 424. The form is the same as the 
direct irrevocable import letter of credit. 

52 The form varies among bankers. See YorK, p. 137; WHITAKER, p. 169; Houcs, 
p. 278; U. S. Dept. or Commerce, PAPER WorK IN Export TRADE, p. 132; SILVER, 
p. 301; PRECIADO, p. 279; SAVAY, p. 301. 

Form oF ADVICE OF CREDIT OPENED CONFIRMED. 

“To . . . [name of the seller] . . . 

Dear Sir: We have been requested to open a credit in your favor under the terms 
and conditions stipulated below: 
Opened by... [Issuing Bank]... Account... [Buyer] .... available by 
draft... covering ... Drafts drawn under this credit must be presented not 
later than. ... Documents required ... This is to be regarded as a confirmed 
credit. 

Respectfully yours, 
(Signed) . . . [Drawee Bank]. . . .” 

The terms revocable and irrevocable are properly applicable to direct import letters 
of credit, indirect import letters of credit, direct export letters of credit, and seller’s 
export letters of credit. The terms unconfirmed and confirmed are sometimes used inter- 
changeably with the terms revocable and irrevocable but are properly applicable only 
to those letters of advice which the drawee bank issues at the request of the credit- 
opening bank. “Where the drawee bank and the bank which grants the credit are 
different institutions, there may arise what is called the ‘confirmed credit’ . . . A con- 
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It is customary, however, for the drawee bank to issue either an 
advice of credit opened unconfirmed, or an advice of credit opened 
confirmed, depending upon the circumstances of the case, or to 
issue no letter at all. It is unusual for the direct letter of credit 
to be employed in this connection. 

The direct export letters of credit and the advices of credit 
opened may be issued without any previous issue of an indirect 
import letter of credit. When time is an important element the 
buyer may go to a bank in his own country, sign the necessary 
agreement, and provide for a cable credit to be opened in favor 
of the seller. The buyer’s bank cables to the seller and to the 
drawee bank, or frequently only to the drawee bank, and instructs 
the drawee bank to issue a specified letter to the seller. The letters 
usually requested in connection with a cable credit are the irrev- 
ocable direct export letter of credit or the advice of credit opened 
confirmed. 

Three banks are usually involved in the confirmed credit and 
the direct export letter of credit transaction. The bank with 
which the buyer arranges for the credit is the credit-opening bank. 
If it writes its own indirect import letter of credit, it is the issuing 
bank in respect to that letter. This bank will be referred to, for 
the sake of uniformity, simply as the issuing bank. The second 
bank is the drawee bank, and is also the issuing bank in respect 
to its direct export letter of credit or advice of credit opened. This 
bank will be referred to, for the sake of uniformity, simply as the 
drawee bank. The third bank is the purchasing bank, which may 
in a given case be eliminated from the transaction. 

The credit in connection with which the indirect import letter 
of credit and the direct export letter of credit, or advice of credit 
opened, are used may be either the acceptance credit, which is the 
normal letter of credit transaction, or the cash credit. 





- firmed credit is regarded as an exceptionally secure basis for the manufacture or col- 
lection of goods for export. If the agreement of sale between the merchants calls for 
a confirmed credit, the importer will ask his bank for the same and pay an extra com- 
mission. This bank will then advise the drawee (or London) bank to issue the con- 
firmation and will pay it its commission for this action. In the majority of cases 
confirmation of the letters of credit of our bankers upon foreign institutions is not 
demanded. It is obvious that where a bank issues a letter of credit authorizing drafts 
on itself there is no point to a separate confirmation.’”” — WHITAKER, FOREIGN Ex- 
CHANGE, pp. 169, 171 (1919). 
88 See Morgan ». Lariviére, L. R. 7 H. L. 423 (1875). 
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The revocable direct export letter of credit and the advice of 
credit opened unconfirmed are understood in the business world 
to create no obligations from the time of issue.* They are subject 
to revocation in the same manner as the revocable import letters 
of credit. But they are in use to a much greater extent. The parties 
know that normally as a matter of banking business the drafts 
will be accepted and paid. But the banks do not, for a variety 
of business reasons, wish to enter into binding obligations at the 
time of issue. Exporters, however, are willing to rely on the normal 
course of business. The irrevocable direct export letter of credit 
and the advice of credit opened confirmed are considered as creating 
binding obligations from the moment of issue. 

The course of transaction which takes place under the indirect 
import letters of credit and the direct export letters of credit is 
practically the same as that which takes place under the direct 
import letter of credit. The seller presents the draft on the drawee 
bank with documents attached to his local bank for discount. At 
the same time he produces the letter of credit. The purchasing 
bank makes the necessary notations, detaches the shipping doc- 
uments, and sends them directly to the issuing bank and the draft 
to the drawee bank. The drawee bank accepts the draft and 
charges the account of the issuing bank. The issuing bank sur- 
renders, on an arrangement satisfactory to it, the bills of lading 
to the buyer, who resells the goods. The buyer then pays the 
amount due to the issuing bank, which remits to the drawee 
bank in time for it to meet its acceptance. 

(5) Seller’s export letter of credit. This letter is procured by the 
seller and is usually of the indirect type. Suppose the seller is in 
New York and the buyer is in some place where banking facilities 
are poor and consequently it is impracticable for the buyer to pro- 
cure a letter of credit. The seller goes to his New York bank and 
signs an agreement to reimburse similar in every respect to the 





54 See U. S. DEPT. or COMMERCE, PAPER WorK IN Export TRADE, p. 132; PRE- 
CIADO, p. 279. 

55 See U. S. Dept. or CoMMERCE, PAPER WoRK IN Export TRADE, p. 132; PRE- 
CIADO, p. 278; MARGRAFF, p. 89. 

56 See Houca, pp. 594-596; U. S. Dept. or CoMMERCE, FOREIGN CREDITS, p. 54; 
ESCHER, FOREIGN EXCHANGE EXPLAINED, p. 139. See also Germania National Bank 
v. Taaks, ror N. Y. 442, 5 N. E. 76 (1886); Union Bank of Canada »v. Cole, 47 L. J. Q. B. 
100 (1877); Carrollton Bank v. Tayleur, 16 La. 490 (1840). 
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agreement which the buyer signs in connection with the other 
forms of letters of credit. At the same time he gives the issuing 
bank a draft on the buyer, with the shipping documents attached, 
which is forwarded for collection. The seller is given a letter of 
credit which authorizes him to draw on another bank, usually a 
London bank.*’ This method combines the trade acceptance with 
the letter of credit. The seller’s export letter of credit is usually 
a clean acceptance letter of credit. 















The business transaction, in connection with which letters of 
credit are used, presents, therefore, many material variations which 
have real significance in the understanding and intention of the 
parties. When a specific case involving a letter of credit comes 
before a court the correct business analysis is an essential pre- 
requisite to the legal determination. There is no magic in the term 
letter of credit; it is no nice formula which may be applied without 
discrimination. Any attempt to make it one can result only in 
confusion. 

Commercial letters of credit raise many legal questions: which 
letters, if any, create legal rights and obligations from the time of 
issue? if they create legal rights and obligations from the time of 
issue, upon what theory must the conclusion be based? if they do 
not create legal rights and obligations from the time of issue, may 
legal rights subsequently arise and, if so, how? what is the relation 
of the sales contract to the letter of credit? what is the effect of 
fraud on the part of the buyer in procuring the letter or of the 
seller in using it? what is the effect of supervening insolvency of 
the buyer or of the bank? is there a suretyship element in the letter 
of credit transaction? are the letters negotiable or assignable? It 
is the purpose of this article to discuss these legal questions which 
are raised by commercial letters of credit, particularly those letters 
which have been classified under Type 3, 

The confusion in the subject of letters of credit is due to a failure 
consciously to perceive and keep in mind that they have two dis- 
































57 The following variations of letters of credit in general may be noted: 

Marginal Letters of Credit. The letter of credit is written in the margin of the draft. 
See Maitland v. Chartered Bank, 38 L. J. Ch. 363 (1869). 

Revolving Letters of Credit. The letter of credit is automatically renewed when the 
buyer puts the bank in funds. See WoLrFE, p. 415; Chartered Bank v. Macfayden, 
64 L. J. Q. B. 367 (1895). 
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tinct aspects: (1) an authority to one person to draw drafts; and 
(2) a promise to another person that if he purchases the drafts 
they will be honored. In other words, there is one person, known 
as the accredited party, to whom credit is to be furnished, and 
another person, known as the accrediting party, who is to furnish 
the credit. Some letters, such as those used in connection with the 
cash credit, and some used in connection with the acceptance credit, 
direct attention exclusively to one aspect. But the modern com- 
mercial acceptance letter of credit contains both. The direct 
letter of credit, for example, contains two promises, one from the 
issuing bank to the seller, and the other from the issuing bank to 
purchasers of drafts. The indirect letter may contain an additional 
promise to the drawee bank. Most of the cases have arisen under 
the second aspect, where the problems are comparatively simple, 
and as a result the legal vocabulary of letters of credit is framed 
wholly in reference to that aspect. The more difficult questions, 
however, arise under the first aspect. And we shall therefore exam- 
ine first the nature of the authority which is conferred by a letter 
of credit in order to determine the rights of the seller, as the ac- 
credited party, against the issuing and drawee banks. 


II 


RIGHTS OF THE SELLER AGAINST THE ISSUING 
AND DRAWEE BANKS 
1. Is the Letter of Credit to be Recognized as a Mercantile Specialty 
which Requires no Consideration? 


In countries which have the civil law, commercial letters of 
credit do not present a particularly difficult problem. No consider- 
ation is necessary to support a business promise.** But it is a fun- 
damental principle of the common law that a promise not under 
seal in order to be binding must be supported by consideration.*® 
The promisor may solemnly declare that his promise shall be 
irrevocable, and yet, if no consideration has been given for it, 
it is at best nothing more than a continuing offer which may be 
revoked before it has been accepted. The first problem in reference 





58 For a discussion of letters of credit in continental law see Omer F. Hershey, 
“Letters of Credit,” 32 Harv. L. REv. 1, 4-9 (1918). 
59 See 1 WILLISTON, ConTRACTS, §§ 107, 108, 109 (1920). 
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to the seller which letters of credit present is therefore the problem 
of consideration. It is the most important problem, because upon 
its solution the solution of all the other problems connected with 
these letters depends. 

It may be urged with force from a business point of view that 
commercial letters of credit should be legally recognized as mercan- 
tile specialties which require no consideration.’ Bankers, it may 
be argued, regard certain types of these letters as creating binding 
obligations; sellers in whose behalf they are issued rely upon them; 
the law should give its sanction to the business principle that a 
man’s deliberate promise made in the course of business should 
be as good as his bond. To this it may be answered that customs 
of merchants should be given effect wherever possible, but wherever 
possible the effect should be given according to the principles of 
existing law. 

Three objections may be made to the recognition of letters 
of credit as self-sufficing instruments of the law merchant. In 
the first place, these letters have not reached that point of uniform- 
ity that bills of exchange and promissory notes have attained.” 
There are many types, some of which are considered in the business 
world as creating binding obligations upon issue, and others of 
which are looked upon as revocable at will. If business ideas on 
the subject are not uniform, judicial ideas are chaotic. Moreover, 
letters of credit vary in formality from telegraphic communications 
and simple memoranda to letters written in ordinary epistolary 
form. There is considerable variation in the forms and in the trans- 
action which gives rise to the letter. For an instrument to be a 
specialty it must have reached a high degree of formality. In the 





60 See Omer F. Hershey, “Letters of Credit,” 32 Harv. L. Rev. 1 (1918). For 
cases which have a bearing upon the specialty aspects of letters of credit see British 
Linen Co. »v. Caledonian Insurance Co., 4 Macq. 107 (1861); Waterston v. Edinburgh 
& Glasgow Bank, 20 Ct. Sess. 642 (1858); Orr & Barber v. Union Bank of Scotland, 
1 Macq. 513 (1854). 

This is unquestionably the desirable solution for the irrevocable and confirmed types 
of letters of credit. It isa significant commentary on the inadequacy of the common 
law to deal with simple business problems that it is extremely difficult for the rights 
of the seller to be worked out under the prevailing doctrine of consideration; so much 
so that it may be said to be still doubtful whether the seller acquires any rights at 
the time of issue. 

See J. F. Beal, “Utility of Letters of Credit in Export Trade — A Plea for Stand- 
ard Forms,” 95 BANKERS’ MAGAZINE, 271 (N. Y., 1917). 
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second place, even if a letter of credit be recognized as a mercantile 
specialty, it does not follow that consideration is unnecessary. 
The trend of the common law has been to give effect to the custom 
of merchants which makes certain choses in action negotiable, but 
not to give effect to the custom of merchants which makes specialty 
promises binding without consideration. There is an essential 
difference between recognizing, in furtherance of commerce, that 
certain choses in action are assignable so as to confer upon the as- 
signee original in distinction to derivative rights, and in recognizing 
that certain promises need no consideration to be legally enforce- 
able. In the one case the question relates to the transferability 
of an existing legal right; in the other case the question concerns 
the creation of that right. To some extent, to be sure, especially 
in the matter of negotiable instruments, the common law has 
expanded and modified its strict conception of what constitutes 
consideration. But the law has never abolished its necessity. 
There was a time when consideration was thought to be a matter 
of evidence rather than a requirement of substantive law. Lord 
Mansfield in Pillans v. Van Mierop,® confusing in a strange way 
consideration with the Statute of Frauds, tried to abolish the 
requirement of consideration, in so far as written commercial 
promises were concerned, on the theory that the writing is sufficient 
proof of the existence of the contract. He was soon overruled, 
and this conspicuous failure of a great judge has been a warning 
to all later judges. The conception that the doctrine of nudum 
pactum does not apply to mercantile contracts is entirely exploded,® 
and it is now settled that even for negotiable instruments con- 
sideration is required as between the immediate parties.“ In the 
third place, the tendency, legislative as well as judicial, is toward 
consideration and not away from it. The efficacy of seals has 
been almost everywhere abolished. At the same time there is a 
legislative tendency, evidential and procedural, not substantive, 
to give prima facie effect to any promise in writing. 

The doctrine of consideration is due to accidents of history; 
it is peculiar to the common law; it may be thought of as pro- 





6 3 Burr. 1663 (1765). 

6 See Bank of Ireland v. Archer and Daly, 11 M. & W. 383, 389 (1843). 

64 See Holliday v. Atkinson, 5 B. & C. sor (1826). See also 1 WiLListon, Con- 
TRACTS, § 108 (1920). 
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vincial; it may not be desirable; but it exists as a firmly established 
principle of English and American law. Courts might well modify 
the common-law conception of what constitutes consideration. 
This would be legitimate judicial extension of and deduction from 
established principle. But to abolish it is surely not within the 
province of the courts. In the past, no court has decided that a 
letter of credit needs no consideration. In the future, courts may 
treat these letters as mercantile specialties. But the opinion may 
be ventured that no court will, without legislative enactment, 
openly and consciously declare that they need no consideration 
for their support. The legal analysis of letters of credit must 
therefore be made according to common-law principles, but it is 
submitted that, once the correct business analysis is made in the 
particular case, the common law is adequate to deal with them. 


2. Is the Letter of Credit an Offer from the Issuing and Drawee Banks 
to the Seller for a Unilateral Contract? 


Some letters of credit constitute offers to the seller. A letter 
. which requests S to sell goods to B and promises that the writer 
will pay,® or be responsible,” or be security for payment,” or pay 
if B does not pay,® is an offer. So, too, if the buyer furnishes the 
consideration to the issuing bank in the form of an executory 
promise to put the bank in funds on a specified date in return for 
a letter of credit which authorizes the buyer to draw on the issuing 
bank or on the drawee bank in favor of a named seller, or in favor 
of no specified person,® the letter is an offer to the designated 





6 Krakauer ». Chapman, 16 App. Div. 115, 45 N. Y. Supp. 127 (1897); Cheever ». 
Schall, 87 Hun, 32, 33 N. Y. Supp. 751 (1895); North Atchison Bank ». Garretson, 
51 Fed. 168 (1892); Smith ». Montgomery, 3 Tex. 199 (1848); Lienow ». Pitcairn, 
Fed. Cas. No. 8,341 (1832); Edmonston », Drake, 5 Pet. (U. S.) 624 (1831); Grant 
v. Naylor, 4 Cranch (U. S.) 224 (1808). 

66 Fletcher Guano Co. v. Burnside, 142 Ga. 803, 83 S. E. 935 (1914); Taylor ». Wet- 
more, 10 Ohio, 490 (1841); Walsh and Beekman ». Bailie, 10 Johns. (N. Y.) 180 (1813). 

67 Adams ». Jones, 12 Pet. (U. S.) 207 (1838); Robbins ». Bingham, 4 Johns. (N. Y.) 
476 (1809). 

68 Holmes v. Schwab & Sons, 141 Ga. 44, 80 S. E. 313 (1913); London & San Fran- 
cisco Bank ». Parrott, 125 Cal. 472, 58 Pac. 164 (1899); Crane Co. v. Specht, 39 Neb- 
123,57 N. W. 1015 (1894); Johnson v. Brown, 51 Ga. 498 (1874); Douglass v. Reynolds, 
7 Pet. (U. S.) 113 (1833); Sollee ». Meugy, 1 Bailey Law (S. C.) 620 (1830). 

69 Nelson v. First National Bank of Chicago, 48 Ill. 36 (1868); Lawrason v. Mason, 
3 Cranch (U. S.) 492 (1806). 
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seller, or to any one if no specified seller is named, that, if the 
drafts are taken according to the terms of the letter, the issuing 
bank, if the letter is of the direct type,or the drawee bank, if it is 
of the indirect type, will accept and pay them at maturity.” The 
buyer’s agreement with the issuing bank plus the letter of credit 
constitutes a bilateral contract between the bank and the buyer. 
But the letter of credit is no less an offer to the seller. The same 
instrument may be a contract with one person and an offer to 
another. 

The authority to draw ” and the authority to purchase drafts ” 
are also offers. When the buyer delivers to the issuing bank his 
authority to draw he requests the issuing bank to issue to the 
purchasing bank its authority to purchase, and it is further con- 
templated that the purchasing bank will issue its letter of advice 
to the seller. The offer of the buyer to the issuing bank conse- 
quently is not simply that, if the issuing bank purchases a specified 
draft drawn by the seller on the buyer, the buyer will honor it, 
but that the buyer will honor it if the issuing bank comes under 
legal liability as a result of the contemplated transaction.” The 
authority to draw used in conjunction with the authority to pur- 
chase and with the letter of advice may comprise three dependent 
offers: one from the buyer to the issuing bank; a second from the 
issuing bank to the purchasing bank; a third from the purchasing 
bank to the seller. When the seller presents to the purchasing 
bank for discount the draft on the buyer all three offers are accepted 
simultaneously. The purchasing bank comes under a contract 





70 In such a case the seller is in the position of the accrediting party. Thisis the 
usual type of the traveler’s letter of credit. See WHITAKER, pp. 181-189; Brooks, 
Pp. 139-141. 

71 Wilson & Co. v. Niffenegger, 211 Mich. 311, 178 N. W. 667 (1920); Lyon ». Van 
Raden, 126 Mich. 259, 85 N. W. 727 (1901); Hall ». First National Bank, 133 Ill. 
234, 24 N. E. 546 (1890); Johnson v. Blakemore, 28 La. Ann. 140 (1876); Michigan 
State Bank v. Estate of Leavenworth, 28 Vt. 209 (1855); Union Bank of Louisiana 
v. Coster, 3 N. Y. 203 (1850). 

% Sigel-Campion Live Stock Commission Co. ». Davis, 69 Colo. 511, 194 Pac. 468 
(1921); Bank of Plant City v. Canal-Commercial Trust & Savings Bank, 270 Fed. 
477 (1921); Lemon Importing Co. v. Garfield Savings Bank, 187 App. Div. 932, 173 
N. Y. Supp. 551 (1919); Borthwick v. Bank of New Zealand, 17 T. L. R. 2 (1900); 
Second National Bank ». Dief2ndorf, 90 Ill. 396 (1878); White’s Bank of Buffalo 
v. Myles, 73 N. Y. 335 (1878); Omaha National Bank ». First National Bank, 59 II. 
428 (1871); Waterston v. Edinburgh & Glasgow Bank, 20 Ct. Sess. 642 (1858). 

% Borthwick v. Bank of New Zealand, 17 T. L. R. 2 (1900). 
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liability, its liability is an acceptance of the issuing bank’s offer, 
and the issuing bank’s ensuing liability is an acceptance of the 
buyer’s offer. Consequently it may be stated that an authority 
to draw and an authority to purchase cannot be revoked or modified 
after the draft has been presented by the seller for its first contem- 
plated negotiation.” 

Similarly, the direct import letter of credit, if issued in the revo- 
cable form, is an offer.” The buyer’s agreement, although said 
to be made in consideration of the issue of the revocable letter 
of credit, is nothing more than an offer. But since it contemplates 
an offer to be made in turn by the issuing bank to the seller, it is 
an offer which is accepted when the issuing bank comes under a 
legal obligation as the result of the issue of its revocable letter of 
credit. This revocable letter of credit contains two offers: one an 
express offer to the seller; and the other either an express or an 
implied offer to purchasers of the drafts. Consequently, the offer 
of the issuing bank is accepted when the seller first negotiates 
the draft or when he presents it for acceptance.” At that moment 
there also comes into existence a contract between the buyer and 
the issuing bank.”” 

In the same manner the indirect import letter of credit, if issued 
in the revocable form, may be analyzed as an offer. The buyer’s 
agreement is a preliminary offer. The letter of credit itself contains 
three offers: one from the issuing bank to the seller; a second 
from the issuing bank to purchasers of drafts; a third from the 
issuing bank to the drawee bank. And if the drawee bank issues 
its own revocable direct export letter of credit, or its letter of ad- 
vice, or its advice of credit opened unconfirmed, these are also 
offers to the seller and to purchasers of the drafts. Upon pres- 
entation of the specified drafts by the seller to the drawee bank 
or upon first negotiation, three unilateral contracts come into 
existence simultaneously. Hence at that time these revocable 
letters become irrevocable in respect to that particular transaction. 





74 See Gelpcke v. Quentell, 74 N. Y. 599 (1878). 
7 See De Tastett v. Crousillat, Fed. Cas. No. 3,828 (1807). See also infra, note 
158. 

76 Gelpcke v. Quentell, 74 N. Y. 599 (1878); Ilsley v. Jones, 12 Gray (Mass.) 260 
(1858). 
7 Lienow ». Pitcairn, Fed. Cas. No. 8,341 (1832). 
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If more than one draft is contemplated these letters constitute 
a series of continuing offers which may be revoked as to future 
transactions. 

This analysis of these types of letters of credit conforms to the 
intention of the parties. The seller may improperly perform the 
sales contract, business conditions may change, the buyer may 
become insolvent, or he may have procured the letter fraudulently. 
If any of these events have happened the offer has only to be re- 
voked. The offer theory, therefore, when applied to these letters 
is not only sound but it is adequate. The only risk is that revoca- 
tion may not be made in time. 

But the direct import letter of credit, the indirect import letter 
of credit, and the direct export letter of credit, if issued in the 
irrevocable form, and the advice of credit opened confirmed, cannot 
be analyzed as offers to the seller without doing violence to facts. 
If the letter is an offer from the bank to the seller for a unilateral 
contract what is the act which is consideration for the bank’s 
promise? It is not the making of the sales contract:” first, because 
banks are not in the business of bargaining for sales contracts to 
be made; and secondly, because the sales contract is usually already 
made before the letter of credit is issued. It is not the manufacture 
or the starting manufacture by the seller: first, because this is not 
what the bank is bargaining for; and secondly, because performance 
by the seller of an act which he is already legally bound to perform 
cannot be consideration for the bank’s promise.” If the letter of 
credit is an offer it is an offer to accept a draft with specified ship- 
ping documents attached. Hence there is an interval between the 
issue of the letter of credit and the presentation of the drafts during 
which the bank could revoke its offer with legal impunity to itself 
and with possibly dire results to the seller. If the buyer were 
discovered to have been fraudulent, or if he became insolvent, the 
issuing bank could at once revoke the unaccepted offer. But the 
very purpose of the letter of credit is to guard against such pos- 
sibilities. The contemplation of the parties is that these letters 
constitute irrevocable and binding obligations upon the issuing 
and drawee banks in favor of the seller from the moment they are 
issued. The offer theory nullifies this intention. 


78 See Edmonston v. Drake, 5 Pet. (U. S.) 624 (1831). 
79 But see Bell v. Moss, 5 Whart. (Pa.) 189 (1840). 
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It is at this point that the danger of definition becomes acute. 
Early types of letters of credit were requests to the seller for sales 
to be made. The modern type of irrevocable letter of credit con- 
tains two promises: one to the seller, and the other to purchasers 
of drafts. The promise to purchasers of drafts, as will subsequently 
appear, is an offer. Hence it is not surprising to find the orthodox 
judicial definition of a letter of credit ignoring the nature of the 
authority conferred upon the seller and directed either to the 
request for the sale of goods or to the request for the furnishing 
of money, and therefore phrased in the language of request and 
offer.8° There is danger that courts, having defined letters of 
credit in terms of one characteristic, will apply the definition indis- 
criminately to the other and wholly different characteristic. In 
a few instances this has happened.*! The great weight of judicial 
decision, however, is against the theory that irrevocable and con- 
firmed types of letters of credit constitute offers to the seller. 


3. Does the Letter of Credit Constitute a Bilateral Contract between 
the Issuing and Drawee Banks and the Seller with Consideration 
Moving from the Seller as Promisee? 


The seller’s irrevocable export letter of credit taken together 
with the seller’s agreement to reimburse constitutes a bilateral 
contract between the issuing bank and the seller. Consideration 
moves from the seller as promisee to the issuing bank as promisor. 
Consequently this type of letter presents no difficulties. What- 
ever rights the seller has against the drawee bank depend upon 
principles of agency.® : 

But letters of credit procured by the buyer do not constitute 
bilateral contracts between issuing bank and seller with consider- 
ation moving from the seller as promisee. Since an offer for a 
unilateral contract affords the offeree no protection after he has 
started, but before he has completed, performance, courts will, 
if possible, always construe an offer as an offer for a bilateral con- 





80 See supra, note 2. 

81 See Lafa gue v. Harrison, 70 Cal. 380, 11 Pac. 636 (1886). 

® See Carrollton Bank »v. Tayleur, 16 La. 490 (1840). See also supra, note 56. 
Where the letter is written by the buyer the sales contract would be sufficient to sup- 
port the seller’s authority to draw. 
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tract. The irrevocable letter of credit is not an offer to the seller. 
But if it is an offer it is so clearly an offer for a unilateral contract 
that it would be almost impossible to give it any other construction. 
If the sales contract is not made until after the seller receives the 
letter of credit, the seller’s promise to the buyer, if requested by 
the issuing bank, would be sufficient consideration for the bank’s 
promise to the seller. The fatal objection is that the making of 
the sales contract is not what is requested by the bank in return 
for its letter of credit. There is therefore no consideration in fact. 
If the sales contract has already been made, as is usually the situ- 
ation, the seller would be promising to perform what he was already 
under a legal duty to perform. There would be no consideration 
in law. Moreover, if the irrevocable indirect import letter of credit 
constitutes a bilateral contract between issuing bank and seller 
for which the seller furnishes the consideration, there is a further 
difficulty in working out contract rights of the seller, against the 
drawee bank in those cases where the relation of principal and 
agent does not exist between the two banks. The direct letter 
which the drawee bank issues to confirm the indirect letter cannot 
be held to be a bilateral contract with the seller, for which the 
seller furnishes the consideration, because the seller is already 
legally bound to the issuing bank to perform the same act. Unless, 
therefore, a novation is worked out between the seller and the two 
banks, or, unless a solution is to be found in ratification, the irrev- 
ocable direct export letter of credit of the drawee bank or the 
advice of credit opened confirmed would create no legal obligation 
on the part of the drawee bank. A novation would be contrary 
to their intentions. A solution might be found in ratification. 

In the case of the direct import letter of credit, what the parties 
have in mind is a contract with the buyer, the seller, and the issuing 
banks as parties, the consideration for the buyer’s promise to the 
bank being the bank’s promise to the seller, and the consideration 
for the bank’s promise to the seller being the buyer’s promise to 
the bank to put it in funds on a specified day plus payment of a 
commission. In the case of the indirect letter of credit the parties 
have the same thing in mind. If the relation of principal and agent 





83 For an extreme case see Los Angeles Traction Co. v. Wilshere, 135 Cal. 654, 67 
' Pac. 1086 (1902). 
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exists between the two banks, it is further contemplated that the 
drawee bank shall also be bound to the seller, but if no such re- 
lation exists, then the irrevocable direct export letter of credit or 
advice of credit opened confirmed shall constitute another con- 
tract between the drawee bank and the seller with the consideration 
moving from the issuing bank to the drawee bank, or else a ratifi- 
cation of a contract made on behalf of the drawee bank. 

The question is whether such contracts can confer rights upon 
the seller. To answer this question fully, it will be necessary to 
examine three methods of solution: (1) contract between the 
buyer and the issuing bank for the benefit of the seller; (2) con- 
tract between the bank and the seller with consideration moving 
to the bank from the buyer; (3) contract between the buyer and the 
bank with a simultaneous assignment by the buyer to the seller. 


4. Is the Letter of Credit a Bilateral Contract between the Issuing 
and Drawee Banks and the Buyer for the Benefit of the Seller ? 


In Carnegie v. Morrison * one Bradford, the buyer, in consider- 
ation of the issue of a letter of credit, promised to cover the drafts 
at maturity. The issuing bank, acting as agent for the drawee 
bank, gave the buyer the following letter: 

“ Boston, 4 March, 1837. 
“Messrs. Morrison, CryDER & Co., [Drawee Bank] 
London. 

“Mr. John Bradford [Buyer] of this city having requested that a 
credit may be opened with you for his account in favor of Messrs. D. 
Carnegie & Co. [seller] of Gothenburg for three thousand pounds sterling, 
I have assured him that the same will be accorded by you on the usual 


terms and conditions. 
Respectfully your obt. serv’t. 


Francis J. OLiver [Issuing Bank] 
“For £3000” 


This letter was delivered to the buyer, who sent it to the seller. 
Shortly afterwards the drawee bank wrote the seller that the credit 
could not be granted. Nevertheless, the seller drew the bill of 
exchange on Morrison, Cryder & Co. and, acceptance having been 
refused, brought an action against the drawee bank. It was held 
that the seller could maintain the action in his own name. It is 





84 2 Metc. (Mass.) 381 (1841). 
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not certain upon what ground the court based its decision, although 
the general tenor of the opinion seems to be that the seller was the 
beneficiary of a contract made between the drawee bank and 
the buyer. 

Carnegie v. Morrison ® is the only case which approaches the 
view that a letter of credit is a contract between the buyer and 
the bank for the benefit of the seller. It will be noted that the 
letter in that case was a peculiar one, of a type not now in ordinary 
use. When the letter is procured by the buyer and is addressed 
to the drawee bank, or when it is addressed to the buyer and author- 
izes the seller to draw on the issuing or drawee banks, there is 
basis for construing the transaction as a contract between the buyer 
and the banks for the benefit of the seller. The essential inquiry, 
however, is not who procures the letter or to whom it is addressed 
or to whom it is delivered, but to whom the promise is made. The 
intention of the parties usually is that the bank shall make a direct 
promise to the seller. This feature prevents the transaction from 
being a contract for the benefit of a third person. 

Indeed, to construe the letter of credit as a contract for the 
benefit of the seller would not only ignore the intention of the 
parties but would be unfortunate in its business results. In Eng- 
land * and in some American states the seller as beneficiary could 
maintain no action against the issuing or drawee banks. Even in 
jurisdictions where he can maintain an action at law in his own name 
his rights are derivative, and consequently he would take the 
benefits of the contract subjéect to all defenses which the issuing 
and drawee banks had against the buyer.*’ Thus fraud in the 
inception, supervening fraud, failure of consideration, insolvency 
of the buyer, would all be defenses available to the banks. Both 
from the seller’s and from the buyer’s point of view this result 
would destroy the value and usefulness of the irrevocable letter 
of credit. 





85 2 Metc. (Mass.) 381 (1841). 

86 Dunlop Pneumatic Tyre Co. v. Selfridge & Co., [1915] A. C. 847. 

87 Jenness v. Simpson, 84 Vt. 127, 139, 143, 78 Atl. 886 (1911); Green v. Turner, 
86 Fed. 837 (1898); Clay v. Woodrum, 45 Kan. 116, 25 Pac. 619 (1891); Maxfield 
v. Schwartz, 45 Minn. 150, 47 N. W. 448 (1890); Amonett v. Montague, 75 Mo. 43 
(1881); Benedict v. Hunt, 32 Iowa, 27 (1871); See also 1 WiLLIsTON, CONTRACTS, 
§ 394 (1920). 
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5. Is the Letter of Credit a Contract between the Issuing and Drawee 
Banks as Promisors and the Seller as Promisee with Consid- 
eration Moving from One Other than the Promisee? 


When the direct import letter of credit is issued in the irrevocable 
form the parties have in mind a contract whereby the buyer prom- 
ises the issuing bank to put it in funds at a future date and to pay 
a specified commission in return for the promise of the issuing 
bank made directly to the seller on certain conditions precedent. 
When the indirect import letter of credit is issued in the irrevocable 
form the same result is in the minds of the parties. If no relation 
of principal and agent exists between the drawee and issuing banks, 
the parties contemplate that the buyer is furnishing the considera- 
tion, in the form of an executory promise to the issuing bank, and 
frequently in the form of a cash payment of the commission, in 
return for the promise of the issuing bank made directly to the seller 
that the drawee bank will accept and pay drafts of the seller drawn 
upon it. The letter is also an offer to the drawee bank from the 
issuing bank. When the drawee bank accepts the draft a unilat- 
eral contract is formed between the two banks, and when the 
drawee bank pays the draft the contract of the issuing bank with 
the seller is discharged. Ifa confirmed credit is requested and the 
drawee bank issues its own direct export letter of credit in the 
irrevocable form, or its advice of credit opened confirmed, there 
are two contracts in existence: one contract between the buyer, 
issuing bank, and seller with the consideration moving from the 
buyer to the issuing bank for its promise made directly to the 
seller; the other a contract between the issuing bank, drawee 
bank, and seller with the consideration moving from the issuing bank 
to the drawee bank for its promise made directly to the seller. 
Or the confirmed letter may amount to a ratification of the previous 
contract. If the relation of principal and agent exists between 
the drawee bank as principal and the issuing bank as agent, then 
the indirect import letter of credit is intended to confer immediate 
contract rights upon the seller against the drawee bank, and upon 
its failure to accept and pay, against the issuing bank. If a direct 
irrevocable export letter of credit or an advice of credit opened 
confirmed is requested and issued by the drawee bank, this is simply 
a confirmation of the agency, and the giving to the seller of an 
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instrument which he can use in negotiating his drafts to better 
advantage than the letter of the issuing bank. : 

If the sales contract is made before the letter of credit is issued, 
then, if the irrevocable direct or indirect import letter is sent by 
the bank to the seller the contract is complete with the seller 
on mailing. If the letter of credit is given to the buyer for the 
purpose of being sent by the buyer to the seller the contract is 
formed when the letter is issued and delivered to the buyer.** The 
seller in either case has assented in advance. If the irrevocable 
letter of credit is issued before the sales contract is made, which 
would be a rare situation, the seller acquires a contract right sub- 
ject to disaffirmance. . 

This being the contemplation of the parties, can legal effect be 
given to it? If A makes a promise to B in exchange for B’s promise 
made not to A but to C, or made both to A and C, can C maintain 
an action on the contract as promisee against B as promisor? 

Historically, consideration is bound up in the tort of deceit. 
Hence it is that while many courts define consideration as detriment 
to the promisee or benefit to the promisor, most courts in prac- 
tice insist upon detriment to the promisee as the sole test. There 
are three conceivable conceptions of consideration: benefit to the 
promisor with no detriment to any one; detriment to the promisee; 
detriment to one other than the promisee given as benefit to the 
promisor. In the case of the letter of credit it is not necessary to 
go to the extent of saying that benefit alone to the promisor 
is sufficient consideration. It is only necessary to broaden and 
modify the common-law conception of consideration to include 
detriment to one other than the promisee. The law has been 
constantly broadening its conception of consideration. It is settled 
that consideration need not move to the promisor. Consideration 
moving from the promisee to a third person at the request of the 
promisor is sufficient to support the contract. Certainly this is 





88 Compare Union Bank of Canada »v. Cole, 47 L. J. Q. B. 100 (C. A. 1877). 
In Carnegie v. Morrison, 2 Metc. (Mass.) 381 (1841) the letter of credit was written 
and delivered to the buyer in Boston, authorizing the seller :o draw on a London 
bank. The buyer sent the letter to the seller in Sweden. In an action in Massachu- 
setts by the seller against the drawee bank for cancelling the credit it was held that 
the contract was made in Boston and that Massachusetts law governed. 

See Sovereign Bank of Canada ». Bellhouse, Dillon & Co., 23 Q. R. (K. B.) 413 
(1914). 
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so in unilateral contracts. And it would seem that consideration 
moving to the promisor from a third person on behalf of the prom- 
isee is sufficient consideration to support the contract in favor of 
the promisee. Upon performance it would give the promisor a 
right against the third person, for as to that person the promisor 
is in the position of promisee giving consideration to a designated 
person at the request of the promisor. It is only necessary to 
extend this unilateral situation to the bilateral or trilateral situation 
to give all the parties rights on the contract. Such an extension 
of consideration would not be revolutionary, but would be a legit- 
imate judicial development of existing principles. There is no 
reason in the nature of things why even in bilateral contracts 
consideration need move from the promisee. There is no reason 
why primitive ideas of consideration should remain immutable.*® 

This situation is quite different from the contract for the benefit 
of a third person. The reason why a beneficiary should not be 
able to sue is not that he is a volunteer. The reason is that he is 
not a party to the contract. In other words, the difficulty is not 
one of consideration. But in the contract where one other than 
the promisee furnishes the consideration there is no question but 
that the promisee is a party. The only question is one of considera- 
tion. The judges in Lawrence v. Fox clearly perceived this 
distinction. The ratio decidendi of Judge Denio, allowing the 
beneficiary to recover, was that the beneficiary is a party to the 
contract as promisee. The other judges of the majority declined 
to base their decision on the proposition that the beneficiary was a 
promisee. The dissenting judges dissented solely on the ground 
that he was not a promisee. 

In the United States the law seems to be settled that considera- 
tion need not move from the promisee. Since the time of Lawrence 
v. Fox ™ a long line of American cases have squarely decided that 
a promisee can enforce a contract where the consideration moves 
to the promisor from one other than the promisee.*? This is the 





89 See 1 WILLISTON, CONTRACTS, § 114 (1920). 

% 20 N. Y. 268 (1859). 

% 20 N. Y. 268 (1859). 

® Bobrick v. Second National Bank of Hoboken, 175 App. Div. 550, 162 N. Y. Supp. 
147, 115 N. E. 1034 (1916); Hamilton v. Hamilton, 127 App. Div. 871, 112 N. Y. Supp. 
10 (1908); Bell v. Sappington, 111 Ga. 301, 36 S. E. 780 (1900); Palmer Savings Bank 
v. Insurance Co. of North America, 166 Mass. 189, 44 N. E. 211 (1896); Williamson 
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favorite Massachusetts device of construction for reaching the 
result of Lawrence v. Fox.® 

The American cases which have examined the rights of the seller 
under the irrevocable letters of credit have almost always based 
their results on the theory that the letter of credit is a contract 
between the bank as promisor and the seller as promisee with 
consideration moving from one other than the promisee. 

In Carnegie v. Morrison,” discussed previously in another con- 
nection, Phillips arguendo ® insisted that there was a valid con- 
tract to which the seller was a party as promisee with consideration 
furnished by the buyer to the bank as promisor. 


“Where a valid simple contract, as this is admitted to be, bears on 
its face, as this does, that it is made in favor of a party and in his behalf, 
on a sufficient consideration applicable to the contract, whencesoever 
that consideration may have come, and the party, in whose favor and 
behalf it is made, assents to, adopts and acts upon it, as the contract 
imports or requires, he is a party to that contract. There may be 
decisions to the contrary; but if there are, they are opposed to the 
general current of jurisprudence. How far we may go, by evidence 
aliunde, to show who the party interested is, we need not inquire; for 
we have here such party named in the contract. 

“The same instrument may be, and often is, a contract by one person 
with divers others, who, if their interests and damage be joint, have 
a joint action; if separate, and so it appears by the contract, they have 
separate actions. The question is, what does the contracting party 
undertake to pay or do, and to whom, and for whose benefit? It is 
not material that a contract in an epistolary form should be addressed 
to the person with whom it is intended to be made. . . . Letters of 
credit are very frequently not so addressed.” 


It is not certain what the ratio decidendi of the court was. But 
there is language in the opinion of Chief Justice Shaw to the effect 
that the seller was a party to the contract.” 


“The objection to such an action and the ground of this defence are, 
that the immediate parties to the transaction were Bradford [the buyer] 





v. Yager, 91 Ky. 282, 15 S. W. 660 (1891); Rector of St. Mark’s Church v. Teed, 120 
N. Y. 583, 24 N. E. 1014 (1890); Van Eman 2. Stanchfield, 10 Minn. 255 (1865); Cabot 
v. Haskins, 3 Pick. (Mass.) 83 (1825). See 1 WiLLIsToNn, ConTRACTS, § 114 (1920). 

% 20 N. Y. 268 (1859). % 2 Metc. (Mass.) 381 (1841). 

% 2 Metc. (Mass.) 381, 385-386 (1841). 

9 2 Metc. (Mass.) 381, 396, 400 (1841). 
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on the one side, and the defendants [drawee bank] on the other; that 
to this transaction the plaintiffs [the seller] were strangers; and that 
as Bradford acquired some right under it, and had a remedy upon it 
against the defendants, their contract must be deemed to be made with 
him and not with the plaintiffs. But this position presupposes that 
the same instrument may not constitute a contract between the original 
parties, and also between one or both of them and others, who may 
subsequently assent to, and become interested in its execution; an 
assumption quite too broad and unlimited, which the law does not 
warrant. ... 

“Regarding it as a question of principle and not of technical law, it 
was an undertaking, in which the plaintiffs had an interest, nearly or 
quite as direct and as great, as if the promise had been in terms to 
them.” 


In Johannessen v. Munroe,’ which will be discussed subse- 
quently in another connection, the sole question before the court 
was whether there was a sufficient allegation in the seller’s declara- 
tion that the buyer had furnished consideration. 

In Sovereign Bank of Canada v. Bellhouse, Dillon & Co.,°* the 
buyer, after having procured an irrevocable letter of credit in 
favor of the seller, instructed the bank to cancel it. In an action 
by the seller against the bank it was held that the letter could 
not be lawfully revoked. The court went on the ground that 
the contract is not between the bank and the buyer, but is between 
the bank and the seller. The headnote, which accurately expresses 
the opinion of the court, says: 


“‘No rule of law prevents a person, furnishing consideration in favor 
of another person, from binding the latter with a third.” 


In American Steel Company v. Irving National Bank,** the court, 
quoting the case of Sovereign Bank of Canada v. Bellhouse, Dillon & 
Co.) with approval, based its decision on the proposition that a 
binding executory contract was formed between the bank and the 
seller as soon as the letter was issued. 


“The liability of the bank on the letter of credit as agreed upon 
between plaintiff and defendant was absolute from the time it was 





” 84 Hun, 594, 32 N. Y. Supp. 863 (1895); 9 App. Div. 409, 41 N. Y. Supp. 586 
(1896); 158 N. Y. 641, 53 N. E. 535 (1899). 

% 23 Q. R. (K. B.) 413 (1914). 

% 266 Fed. 41, 43, 44 (1920). 100 23 Q. R. (K. B.) 413 (1914). 
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issued. . . . The law is that a bank issuing a letter of credit like the 
one here involved cannot justify its refusal to honor its obligations by 
reason of the contract relations existing between the bank and its 
depositor. . . . There is but one vital question involved in this case. 
It is whether the letter of credit already set forth herein is a complete 
and independent contract between the plaintiff [seller] and the defendant 
[issuing bank]. This court is satisfied that it is... .” 


Other recent American cases adopt the same analysis.’ 

On this theory, the buyer would also have a right of action 
against the bank if the bank expressly or impliedly makes a promise 
to the buyer. The consideration moving from the buyer would 
be sufficient to support a promise made by the bank to the buyer 
and a promise made by the bank to the seller. 

If this analysis is adopted, namely, that the letter of credit is a 
contract between the issuing and drawee banks as promisors and 
the seller as promisee with consideration furnished by one other 
than the promisee, would supervening insolvency of the buyer or 
failure of consideration or fraud on the part of the buyer in pro- 
curing the letter of credit constitute defenses to the bank against 
the seller? It has been held that supervening insolvency of the 
buyer or failure of consideration constitute no defense to the bank 
against the seller. No case has raised the question of fraud. 
But its effect, it would seem, should be controlled by the same 
principles. These principles must be deduced by analogy. No 
analogy can be drawn from the doctrine that an assignee of a 
simple chose in action is subject to the defenses to which his 
assignor was subject, for that doctrine is based on the fact that 
the assignee’s rights are derivative, whereas in this situation the 
seller’s rights are original. The doctrine that the beneficiary of a 
contract is subject to defenses existing between the contracting 
parties furnishes no aid if that doctrine is based on the argument 
that the beneficiary’s rights are derivative. It would furnish a 
direct analogy if the doctrine is based on the fact that the beneficiary 





101 See International Banking Corporation »v. Irving National Bank, 274 Fed. 122 
(1921); Frey & Son v. Sherburne Co. and the National City Bank, 193 App. Div. 849, 
184 N. Y. Supp. 661 (1920). See also Duncan »v. Edgerton, 19 N. Y. Super. Ct. 
(6 Bosw.) 36 (1860); Russell ». Wiggin, 2 Story, 213, 229, 230 (1842). For an interest- 
ing recent case involving interpleader see Bank of Taiwan »v. Gorgas-Pierie Mfg. Co., 
273 Fed..660 (1921). 

102 See infra note 182. 
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is a donee. There are also other principles to be borne in mind. 
If one person is induced to make a contract with another by the 
fraud of a third, that fraud is no ground for avoiding the con- 
tract, unless the fraudulent person was agent for the promisee, 
or unless the promisee is a donee. Unless, therefore, the seller is 
to be considered a donee of the letter of credit, or unless the buyer 
is agent for the seller in making the letter of credit contract, fraud 
of the buyer in the inception of the contract would constitute no 
defense to the bank against the seller. Whether the seller is donee 
or whether the buyer is agent for the seller are questions of ex- 
treme difficulty, and no aid in their solution is to be found in the 
decisions. The problem is as yet judicially unsolved. A suggestion 
may be ventured. The sales contract, under this analysis, is wholly 
independent of the letter of credit. And yet both transactions, 
in the contemplation of all the parties, are bound up together. 
This fact may be sufficient to prevent the seller from being a donee, 
although strictly in a legal sense he is probably a donee of the 
bank’s promise. He is not a donee in a business sense. At any 
rate, after the seller receives the letter of credit and starts to 
manufacture the goods, since the fraud of the buyer constitutes a 
breach of that part of the sales contract which provides that a 
letter of credit shall be procured, so that the seller could sue the 
buyer or rescind the sale, the fraud of the buyer against the bank 
amounting to a fraud against the seller, the non-action of the seller 
against the buyer should be a sufficient change of position for the 
seller to be considered to have given value, on the same principle 
that a surrender of an antecedent debt is considered value. Or, 
looked at in another way, the procuring of a letter of credit is a 
condition precedent of the seller’s promise in the sales contract. 
The seller waives this condition upon receipt of the letter of credit, 
and this is value. 

Under this explanation, although so far as consideration goes the 
etter of credit is irrevocable from the moment of issue, neverthe- 
less revocation could be made for defenses at any time before the 
seller gave this value. In order to make the letter irrevocable 





108 See Scholefield v. Templar, 4 De Gex & J. 429 (1859); See also 3 WILLISTON, 
Contracts, § 1518 (1920). 

104 See London and County Banking Co. »v. London and River Plate Bank, 21 
Q. B. D. 535 (C. A. 1888). 
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for all purposes from the moment of issue a better explanation 
perhaps is that the commission covers the risks of fraud and 
insolvency of the buyer, and that as a matter of business expe- 
diency the risk should be borne legally by the bank. The parties 
contemplate this result. There is no reason why legal effect should 
not be given to their intention. Nor should-the buyer be consid- 
ered as agent for the seller in making the contract. The bank 
has no affirmative right against the seller. For this purpose the 
buyer and the seller should be regarded as wholly independent 
of each other. From a business point of view it would be unfor- 
tunate to subject the seller to the fraud of the buyer. The purpose 
of the letter of credit is to put the buyer in a negligible position 
and to substitute for his responsibility the responsibility of a bank. 
It would seem that all defenses which the bank seeks to set up 
because of conduct of the buyer should be treated in the same 
way. ‘Therefore, the cases which hold that insolvency of the 
buyer and failure of consideration are no defenses are authority 
for the proposition that fraud of the buyer is equally no defense. 
However it may be decided that the issuing bank may rescind, 
it is difficult to see upon what theory the drawee bank, in cases 
of indirect import and direct export letters of credit, could rescind 
where there is no agency between the two banks, and it has issued 
its own irrevocable letter. 

In England, it is to be feared that the irrevocable letter of credit 
cannot be supported on the theory that it is a contract between 
the issuing and drawee banks and the seller with consideration 
moving from one other than the promisee. The English courts 
started with the doctrine that consideration must move from the 
promisee. Then came a series of cases in which it was decided 
that consideration need not move from the promisee.’% But in 
1915 the House of Lords in Dunlop Pneumatic Tyre Co. v. Self- 
ridge & Co.! reverted to the original doctrine. As an alternate 
ground of decision it was laid down as fundamental that the promi- 





105 See infra notes 203, 205. For business reasons the risk of fraudulent conduct 
of the seller falls on the buyer. For business reasons the fraudulent conduct of the 
buyer should fall on the bank. 

106 See 1 WILLISTON, CONTRACTS, § 114 (1920). See also Thomas v. Thomas, 2 
Q. B. 851 (1842). See Lilly v. Hays, 5 A. & E. 548 (1836). 

107 [1915] A. C. 847, 853. 














582 HARVARD LAW REVIEW 





see, even if he were an undisclosed principal, in order to maintain 
an action on the contract must have furnished the consideration. 
Lord Haldane in delivering his judgment was quite clear on this 
point! 






“My lords, in the law of England certain principles are fundamental. 
One is that only a person who is a party to a contract can sue on it. 
. . » A second principle is that if a person with whom a contract not 
under seal has been made is to be able to enforce it consideration must 
have been given by him to the promisor or to some other person at the 
promisor’s request.” 









No allusion was made to the fairly long line of English cases 
which had held the contrary. But these cases must be regarded 
as overruled. 

In England, therefore, the seller as promisee could have no 
contract right against the issuing and drawee banks on the anal- 
ysis that the buyer furnished the consideration for the promise. 
There is some indication that the offer analysis might be ap- 
plied.°° There is clear indication that estoppel would not be 
applied.¥° A third possible analysis for the English courts is that 
the letter of credit is a bilateral contract between the buyer and 
the bank and a simultaneous assignment to the seller by the buyer 
with immediate notice to the bank. 













6. Is the Letter of Credit a Bilateral Contract between the Issuing 
and Drawee Banks and the Buyer and a Simultaneous Assign- 
ment by the Buyer to the Seller? 


All courts will agree that the irrevocable types of letters of credit 
create contracts with some one from the moment of issue. The 
disagreement comes in recognizing the seller’s right under this 
contract. As between the buyer and the issuing bank the buyer’s 
agreement is more than an offer to reimburse; it is more than an 
offer for a unilateral contract; the buyer bargains for a bilateral 
contract; he is interested not merely in performance but in the 
promise to perform; he bargains for a promise made directly to the 




















108 [1915] A. C. 847, 853. 
109 See In re Agra and Masterman’s Bank, Ex parte Asiatic Banking Corpora- 
tion, 2 Ch. App. 391 (1867). 

110 Morgan »v. Lariviére, L. R. 7 H. L. 423 (1875). See infra, p. 586. 
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seller. There is in terms no express promise ordinarily made by 
the bank to the buyer, but it is not difficult to imply from the 
circumstances of the transaction that the bank promises the buyer 
to perform. Hence for default the buyer would have an action 
which he could not have if acceptance and payment of drafts by 
the bank were merely conditions of his promise. To find a bilateral 
contract between the buyer and the bank is easy. The essential 
thing, however, is not the bank’s express or implied promise to 
the buyer, but the bank’s written promise to the seller. It is this 
feature which puts the transaction into a category other than a 
contract for the benefit of a third person. It is only an adher- 
ence to the strict common-law conception of consideration that 
prevents legal effect from being given to the transaction as the 
parties contemplate it. 

There is some indication in the English cases,“ and in a few 
American cases," that the direct and indirect types of irrevocable 
import letters of credit might be treated as contracts between 
the issuing and drawee banks and the buyer with an immediate 
assignment by the buyer to the seller. It strains the facts some- 
what to follow this construction when the letter is addressed to 
the seller and sent directly to him by the bank. It is more plausible 
when the letter is addressed to the buyer authorizing the seller 
to draw, or when it is addressed to the seller but is delivered to 
the buyer and by him sent to the seller. 

This theory is not wholly satisfactory. It confers upon the seller 
only equitable or derivative rights. Any defense which the bank 
might have against the buyer prior to notice of the assignment 
could be set up against the seller. Thus fraud in the inception 
would vitiate the transaction as against the seller.’ 





ul See Hindley & Co. v. Tothill, Watson & Co., 13 N. Z. L. R. 13 (C. A. 1894); 
Union Bank of Canada ». Cole, 47 L. J. Q. B. 100 (C. A. 1877); Prehn v. Royal Bank 
of Liverpool, L. R. 5 Ex. 92 (1870); Im re Agra and Masterman’s Bank, Ex parte 
Asiatic Banking Corporation, L. R. 2 Ch. App. 391 (1867); Im re Agra Bank, Ex parte 
Tondeur, L. R. 5 Eq. 160 (1867). 

112 See Kuehne v. Union Trust Co., 133 Mich. 602, 95 N. W. 715 (1903); Larfargue 
v. Harrison, 70 Cal. 380, 11 Pac. 636 (1886); Nelson v. First National Bank of Chi- 
cago, 48 Ill. 36 (1868); Duncan ». Edgerton, 19 N. Y. Super. Ct. (6 Bosw.) 36 (1860); 
Baring v. Lyman, Fed. Cas. No. 983 (1841). 

3 See Pomeroy, Equity JURISPRUDENCE, 4 ed., §§ 703, 704 (1918). See also 
t WILLISTON, ConTRACTs, §§ 432, 433 (1920). 
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In order to preclude the setting up of these defenses it would 
be necessary to go a step further and find a novation assented to 
in advance by the seller. Thus, where the sales contract provides 
that the buyer shall procure an irrevocable letter of credit, this 
amounts to an assent in advance by the seller to release the buyer 
from obligations of payment in return for the procurement of the 
letter of credit. The buyer procures the letter of credit, which 
amounts to an immediate assignment to the seller of the buyer’s 
contract right against the bank. The transaction contains an im- 
mediate notice to the bank and a promise by the bank to: pay. 
Defenses against the buyer-assignor which exist at the time of the 
novation could not be availed of against the seller-assignee by 
the obligor-bank even though the obligor-bank were ignorant of 
them at the time of the novation. If there is a novation the seller 
would have no right against the buyer, and the buyer would have 
no right against the bank. There is some indication that the 
courts might take this further step. 


7. Does the Letter of Credit Amount to a Representation that the 
Issuing and Drawee Banks have Received Money or its Equivalent 
to the Use of the Seller which the Banks are Estopped to Deny 
after the Seller has Acted in Reliance thereon? 


It is necessary to examine one other theory that has been ad- 
vanced to explain the letter of credit transaction before our analysis 
of the first aspect, the rights of the seller, the accredited party, 
against the issuing and drawee banks, is complete. It has been 
argued “> that the confirmed and irrevocable letters of credit 
amount to a representation that the issuing or drawee bank has 
received funds from the buyer to the use of the seller which the 
bank is estopped to deny after the seller has acted in reliance on 
the representation. It is the usual thing, it is argued, for the buyer 
to deposit money with the issuing bank to be paid to the seller 
on the performance of certain conditions; if the buyer does not 
deposit actual money he arranges for a present loan, which amounts 
to the same thing, — this is the only meaning which confirmed and 





114 See In re Agra and Masterman’s Bank, Ex parte Asiatic Banking Corporation, 
L. R. 2 Ch. App. 391 (1867); Hindley & Co. v. Tothill, Watson & Co., 13 N. Z. L. R. 
13 (C. A. 1894) (semble). Contra, Bell v. Moss, 5 Whart. (Pa.) 189 (1839). 

118 See Omer F. Hershey, “Letters of Credit,” 32 Harv. L. REv. 1 (1918). 
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irrevocable can have; this is what the term opening of credit ™® 
means, — if the bank issues an irrevocable or a confirmed letter of 
credit without these preliminaries having been done it is estopped 
to deny the receipt of the money after the seller has acted on the 
representation. It is said that this theory will reconcile all the cases. 
It may reconcile all the cases, in the sense that estoppel can be 
used to explain anything, but it is submitted that this argument 
has no support either in fact or in judicial decision. 

It has no support in fact. If the buyer actually deposits money 
with a bank for the use of the seller, or arranges for a present 
loan to the seller, different problems are raised."’ But the buyer 
does neither of these things. It practically never happens that 
the purchase money under the sales contract is actually paid for 
the letter of credit,"* although it is not unusual for the commission 
to be paid in advance. It is still rarer for the buyer to arrange a 
present loan in favor of the seller. Such would be contrary to the 
very purpose of the letter of credit. The purpose is to have a bank 
accept a time draft, to have that draft negotiated on the exchanges 
upon the credit of the bank, to enable the seller thus to get cash 
at once, to enable the buyer to receive the goods and market them 
before being obliged to pay for them in actual money. As one 
writer has put it, the issuing bank is lending not its funds but its 
credit."® In the last analysis, the bank which is actually supplying 
the money, or making the loan, is the bank which purchases the 
seller’s drafts. Any other procedure would destroy the usefulness 
of the commercial letter of credit. Hence, since the buyer prac- 
tically never deposits the purchase money with the issuing bank, 
and practically never arranges for a present loan in favor of the 
seller, and since the letter of credit method is well understood in 
the business world, how can the issue of such a letter amount to 





116 But see UNITED STATES DEPARTMENT OF COMMERCE, PAPER WorK IN Export 
TRADE, p. 131 (1920). “A credit is the contract of a banker to place a specified sum 
at the disposal of a client, subject to certain requirements stated therein. When the 
contract is made, the banker is said to have opened a credit for account of his client.” 


117 See Harlan F. Stone, “Some Legal Problems Involved in the Transmission of 
Funds,” 21 Cot. L. REv. 507 (1921). 


118 For two cases where cash was paid in advance for the letter of credit, see British 
Linen Co. v. Caledonian Ins. Co., 4 Macq. 107 (1861); Orr & Barber v. Union Bank of 
Scotland, 1 Macq. 513 (1854). 

119 See SILVER, p. 190. 
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a representation that the issuing bank has received money to the 
use of the seller? There is more basis for the argument of estoppel 
in the case of the cash credit than in the case of the acceptance 
credit. But as between buyer, bank, and seller the principle of 
the two credits is the same. In reference to the acceptance credit, 
there is also more basis for such an argument, simply on the words 
of the letter, in the case of the advice of credit opened confirmed 
than in the case of the irrevocable letters. But both letters mean 
practically the same thing. The meaning of irrevocable and con- 
firmed is plain. The bank which issues an irrevocable letter of 
credit says in effect that a binding contract has been made in 
favor of the seller and that the bank promises to pay on certain 
conditions. The bank which issues an advice of credit opened 
confirmed says in effect that it confirms the issue of the indirect 
irrevocable letter of credit, and either admits the authority of 
the bank which issued that letter to bind it, or admits that a bind- 
ing contract has been made in favor of the seller and that the bank 
promises to pay on certain conditions. The undertaking of the bank 
is promissory. The only fact which it represents is that the buyer 
or the correspondent bank has requested the letter of credit in the 
form to make a binding contract and not a revocable offer. 

Courts have recognized that this is the essence of the trans- 
action. There is nothing of a trust or an equitable assignment.!”° 
The relation is that of debtor-creditor. The mere statements in 
the letter of credit are not sufficient to raise an estoppel. Estoppel 
must depend upon the facts of the particular case.” 

The House of Lords has dealt decisively with this argument of 
estoppel. In Morgan v. Lariviére’’ the French government, as 
buyer, entered into a sales contract with the plaintiff, as seller, 
for cartridges. The seller asked for a deposit of the purchase 
price in a London bank. No money was deposited. But the defend- 
ant bank wrote to the plaintiff a letter of credit containing the 
following language: ‘“‘. . . We are instructed by Mr. L. Joulin 
[the French ambassador] to advise you that a special credit for 





120 See Carpenter v. Sparta Savings Bank, 182 N. Y. Supp. 172 (1920); Taussig 
v. Carnegie Trust Co., 156 App. Div. 519, 141 N. Y. Supp. 347 (1913); Kuehne v. Un- 
ion Trust Co., 133 Mich. 602, 95 N. W. 715 (1903); Roman ». Serna, 40 Tex. 306 (1874). 
121 See Low v. Bouverie, [1891] 3 Ch. 82. 
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the sum of £40,000 has been opened with us in your favour, and 
that it will be paid to you ratably as the goods are delivered, upon 
receipt of certificates of reception issued by the French ambassa- 
dor...” The French ambassador, claiming that a condition of 
the sales contract had not been performed, directed the cancellation 
of the credit. The seller filed a bill in equity for a declaration 
' of trust. The Court of Chancery held that the letter of credit 
created an equitable assignment to the plaintiff of £40,000 of the 
funds of the French government then in the hands of the defendant, 
and ordered this money to be paid into court for the satisfaction of 
the plaintiff’s claims to the extent to which they should be proved. 
Upon appeal the House of Lords reversed this order. The plaintifi’s 
counsel argued for an estoppel, saying: ™ 


“The declaration that they had opened a credit in favour of the 
Respondent was a declaration that they had control over a fund of a 
certain specific amount appropriated to a certain specified purpose. 
Surely that is the declaration of a trust as to that specified fund, and 
shews that the fund itself was impressed with a trust. The Appellants 
could not afterwards deny what they had thus written... .” 


Lord Cairns answered this argument: ! 


“What is there in this letter which constitutes an equitable assign- 
ment, or what is there in it which impresses with a trust any particular 
sum of money? I can find no expression in this letter which could 
authorize such a conclusion. It appears to me to be simply a statement 
by a banker that he has opened a credit under instructions in favour 
of a particular person. That is an expression well known to bankers, 
and well known to all persons engaged in commerce. . . . I read this 
letter as being nothing more than this: a statement by bankers to a 
tradesman who supplies goods to a customer of the bankers that they, 
the bankers, on behalf of their customers, will act as paymasters to the 
tradesman up to a certain amount of money; but that, in order to call 
upon them to act as paymasters, he, the tradesman, must bring with 
him certain certificates shewing that the goods have been delivered to 
their customer. In a transaction of that kind there is nothing of an 
equitable assignment, there is nothing of trust; and it appears to me 
that any banker who had given an undertaking of that kind would be 
very much surprised to find that it was held that a certain portion of 
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the funds of his customer in his hands had been impressed with a trust, 
had been equitably assigned, and had, in fact, ceased to be the moneys 
of the customer, and had become the moneys of the tradesman who 
was to supply the goods . . . that is the whole of this case.”’ 





In Morgan v. Lariviére® the advice of credit opened was in 
the normal form. Moreover, the credit was a cash credit. Lan- 
guage which could not reasonably be understood to create an 
equitable assignment of funds actually in existence would be in- 
sufficient to estop the writer when he held in his possession no 
funds of the buyer. 

There is only one American case which employs the doctrine 
of estoppel in working out the rights of the seller under an irrevo- 
cable letter of credit. The case is very illuminating when it is 
analyzed. 

In Johannessen v. Munroe, one Boe was indebted to Johannes- 
sen for a claim arising out of the breach of a charter party. Boe 
procured from the defendant bank the following letter of credit: 


“No. 5687 OFFICE OF JOHN Munroe & Co., Bankers 
No. 32 Nassau Street, 
New York, February 26, 1892. 
“Messrs. MuNROE & Co., Paris. 

“Gentlemen: We hereby open a credit with you in favor of Captain 
J. A. Johannessen, S/S Raylton Dixon, for fcs. 15,000, available in 
bills at go days date; on acceptance of any bill or bills drawn under 
this credit you are to draw on Carsten Boe, New York, at seventy- 
five days date; payable at the current rate of exchange for first-class 
bankers’ bills on Paris on day of maturity. Commission is arranged. 

“Bills under this credit to be drawn at any time prior to May 1, 
1892. 

Truly yours, 
Joun MunroE & Co. 
“The bill may be availed of in sterling, if desired; say £600 sterling. 
J. M. & Co.” 


Boe offered this letter to Johannessen together with $500 in 
full settlement of the claim. Before accepting it Johannessen 





2 LR. 7 H. L. 423 (1875). 
26 84 Hun, 594, 32 N. Y. Supp. 863 (1895); 9 App. Div. 409, 41 N. Y. Supp. 586 
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inquired of the issuing bank concerning the transaction. He was 
informed that the letter had been issued for a valuable considera- 
tion and was good and genuine. Johannessen thereupon took the 
letter and the $500 in absolute satisfaction of the debt. Shortly 
afterwards the issuing bank cancelled the letter of credit. The 
drawee bank accordingly refused to honor Johannessen’s draft. 
Johannessen brought an action against the issuing bank.. The 
complaint did not allege that the letter of credit was issued for a 
consideration. The trial court, on motion of the issuing bank, 
dismissed the action. The question before the Appellate Division 
was whether the facts stated in the complaint constituted a cause 
of action without the specific allegation of consideration. The 
court held that the letter of credit was a simple contract, and 
that therefore it was necessary to allege consideration, unless 
the plaintiff relied on estoppel to prevent the defendant from 
saying that he received no consideration. The court granted a 
new'trial, saying: !’ 


“Where it appears that the person sought to be charged, for a valu- 
able consideration, issued a letter of credit, and that upon the faith 
of it the plaintiff gave value for the benefits thereunder, a cause of 
action is stated, and, we think, in addition, that if the plaintiff, relying 
upon the faith of representations or statements of defendants that the 
letter was issued for a valuable consideration, parted with value, then 
a cause of action is stated. A right to recover in such case is based 
on an estoppel.” 


One justice dissented on the ground that the issuing bank made 
no representation that it had received consideration from Boe. 

On the second trial the plaintiff amended his complaint and 
obtained a judgment. The defendant bank appealed. The Appellate 
Division affirmed the judgment in an opinion which was practically 
a quotation from the first opinion.“* The issuing bank there- 
upon took the case to the Court of Appeals. In affirming the judg- 
ment that court said: '° 


“The plaintiff suing here is not a stranger to this transaction, but is 
the party in whose favor the letter of credit was drawn. . . . We are 





47 84 Hun, 594, 598, 599, 32 N. Y. Supp. 863 (1895). 
128 Johannessen v. Munroe, 9 App. Div. 409, 41 N. Y. Supp. 586 (1896). 
129 Johannessen v. Munroe, 158 N. Y. 641, 646, 647, 648, 53 N. E. 535 (1899). 
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of opinion that this entire transaction, beginning with the issuing of 
the letter of credit and closing with the settlement referred to, presents 
all the elements of an estoppel, and defendants are precluded from 
setting up a defense based upon the alleged invalidity of the letter of 
credit for any cause. . . . The peculiar facts of this case control the 
disposition to be made of it.” 


Therefore, from an examination of this case it appears: (1) that 
there was probably a novation; (2) that the representation which 
gave rise to the estoppel was a representation dehors the letter of 
credit; (3) that the representation was a representation that the 
buyer had furnished consideration to the bank for the letter of 
credit, and not a representation that the bank had received money 
to the use of the seller; (4) that the legal question was whether 
there was sufficient allegation and proof that the buyer furnished 
consideration for the letter of credit, which bases the solution 
upon the theory which most American courts advocate. 


In concluding a discussion of the first aspect of letters of credit, 
the rights of the seller, or accredited party, against the issuing 
and drawee banks, one thing must be emphasized: there are many 
types of letters of credit, and no one legal analysis will fit them 
all. Some letters of credit are offers; others are binding contracts 
from the moment of issue for which the seller furnishes the con- 
sideration as promisee; others may be contracts between the bank 
and the buyer for the benefit of the seller; others are contracts 
between the bank and the seller for which the buyer furnishes the 
consideration; others still may be contracts between the bank 
and the buyer with an assignment to the seller; there may be a 
novation; in exceptional cases the transaction may give rise to an 
estoppel. The facts of the particular transaction are controlling. 
But it is submitted that the usual situation, in the case of the 
irrevocable and confirmed letters of credit, is that the buyer fur- 
nishes the consideration for the issuing bank’s promise made directly 
to the seller, and in those cases where agency does not exist, the 
issuing bank furnishes consideration for the drawee bank’s promise 
made directly to the seller, and that this analysis, namely, that 
the letter of credit is a contract between the bank as promisor 
and the seller as promisee with the consideration moving to the 
promisor from one other than the promisee, is the most satis- 
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factory analysis in that it conforms to what the parties have in 
mind. 


Summary of the Rights of the Seller against the Issuing 
and Drawee Banks 


The rights of the seller against the issuing and drawee banks 
may be summarized as follows: 

I. The authority to draw and the authority to purchase and the 
letter of advice are offers for unilateral contracts. As such they 
may be revoked at any time prior to presentation of the drafts 
for the first contemplated negotiation. 

II. The revocable forms of the direct and indirect import letters 
of credit and the direct export letter of credit, and the advice of 
credit opened unconfirmed are offers to the seller for unilateral 
contracts. 

III. The seller’s export letter of credit is a bilateral contract 
between the issuing bank and the seller with consideration moving 
from the seller as promisee. 

IV. The irrevocable forms of the direct and indirect import 
letters of credit, if the promise of the issuing bank does not run 
to the seller, may constitute contracts between the issuing bank 
and the buyer for the benefit of the seller. 

V. Where, however, the promise runs to the seller, there is some 
authority that the letter constitutes an offer to the seller, and 
consequently is subject to revocation or modification as long as 
it remains an offer. 

VI. There is some indication that in England the irrevocable 
forms of the letter of credit would be regarded as constituting 
contracts with the buyer which are assigned immediately to the 
seller. 

VII. There is some American authority to the effect that the 
letter of credit amounts to a representation and that consequently 
the seller acquires a legal right against the issuing bank as soon 
as he acts in reliance thereon. This, however, rests upon the au- 
thority of one case only, which can be explained on its own facts, 
and the general proposition is unsound. 

VIII. By the better and more recent view — and the trend of 
American decision is in this direction — the irrevocable forms 
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of the letter of credit are contracts between the seller as promisee 
and the bank as promisor with the consideration moving to the 
promisor from one other than the promisee. These letters of 
credit confer upon the seller legal rights against the bank from 
the moment of issue. Thus: 

(x) The seller has an immediate contract right, subject to con- 
ditions, against a bank which issues a direct or an indirect import 
letter of credit in the irrevocable form. 

(2) The seller, under an indirect letter of credit in the irrevocable 
form, has an immediate contract right, subject to conditions, 
against the drawee bank, provided the issuing bank is:agent for 
the drawee bank. 

(3) But in the absence of agency the seller acquires no contract 
right against the drawee bank unless and until it issues its own 
’ direct irrevocable export letter of credit, or its advice of credit 
opened confirmed. 


In a future article an examination will be made of: 
III. Rights of the purchasing bank against the issuing and 
drawee banks. 
1. Rights under the letter of credit as a contract. 
2. Rights on the bill of exchange: (a) Against the issuing and 
drawee banks as acceptor. 
3. Rights on the bill of exchange: (b) Against the issuing and 
drawee banks as drawer. 
4. Effect of revocation of the’ letter of credit. 
IV. Rights of the issuing and drawee banks. 
1. Relation of the sales contract to the letter of credit. 
2. Conditions. 
3. Conduct of the buyer. 
4. Conduct of the seller. 
5. Right to the goods. 
V. The suretyship element in the letter of credit transaction. 
VI. Assignability of the letter of credit. 
William E. McCurdy. 


Harvarp LAw ScHOOL. 


(To be concluded.) 
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WILL ACQUIESCENCE VALIDATE AN IRREGULARLY ADOPTED STATE 
CONSTITUTIONAL AMENDMENT? — It has almost universally been held 
by state courts that the validity of the adoption of a constitutional 
amendment is a judicial question. Of the expediency of a proposed - 
change the final determination rests with those bodies to whom the consti- 
tution in question has delegated the amending power.? Under the typical 
state constitution, the valid exercise of this power requires the concur- 
rence of two conditions: (1) the expression of assent to the amendment 
by the prescribed proportions of the legislature and electorate; and (2) 
that this expression be accomplished by a prescribed procedure involv- 
ing certain ministerial acts. Whether or not these latter requirements 
are met in a given case is in its nature a judicial question.’ 















1 McConaughy ». Secretary of State, 106 Minn. 392, 119 N. W. 408 (1909); State 
v. Powell, 77 Miss. 543, 27 So. 927 (1900); Rice v. Palmer, 78 Ark. 432, 96 S. W. 306 
(1906); Bott v. Secretary of State, 63 N. J. L. 289, 43 Atl. 744 (1899); Ellingham ». 
Dye, 178 Ind. 336, 99 N. E. 1 (1912). 

2 See Cootey, ConsTITUTIONAL LrmiTATIONS, 7 ed., 62, 63; Varney v. Justice, 86 
Ky. 596, 6 S. W. 457 (1888); Mulnix ». Mutual Benefit Life Ins. Co., 23 Colo. 71, 46 
Pac. 123 (1896). 

3 But whether or not a constitution has been properly adopted has usually been 
considered a political question. A court holding office under the old constitution might 
not be legally im esse if the new one were valid and hence would be incapable of decid- 
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Therefore, on the accepted theory that constitutional provisions are 
mandatory,‘ state courts have frequently held that amendments never 
became part of the constitution in cases where some one of the procedural 
details required by the amending clause had been omitted.’ There is a 
body of authority, however, which considers such provisions directory 
rather than mandatory, so that substantial compliance therewith is 
deemed sufficient to validate the amendment.® It is true that the usual 
state constitution of to-day is a lengthy document replete with detailed 
provisions, but it would seem a dangerous rule to allow any words in it 
to be interpreted in such fashion as to make them nugatory. A constitu- 
tion is the fundamental law adopted by the people for their government 
and none of its contents can be considered mere surplusage.’ The re- 
quirements of the amending clause are the greatest safeguards against 
hasty and ill-advised tampering with a constitution. Yet courts which 
take the second view insist that “substance of right is grander and more 
potent than method of form,” * and then declare that the procedural 
provisions are only matters of form. An examination of these cases will 
show that in the majority the courts need not have laid down so broad 
a rule, as they are supportable on the theory that an ambiguous con- 
stitutional provision may be reasonably construed.° 

But where an irregularly adopted amendment has been acquiesced 
in by the various departments of the state government and by the 
people over a period of time, the courts may well feel loath to disturb 
rights which have become vested before the validity of the amendment 
is questioned. Logically it would seem that no distinction could be 





ing the problem judicially. See Miller v. Johnson, 92 Ky. 589, 18 S. W. 522 (1892); 
Brickhouse v. Brooks, 165 Fed. 534 (E. D. Va., 1908); McConaughy »v. Secretary of 
State, supra. And see Luther v. Borden, 7 How. (U. S.) 1 (1849). 

Whether or not a federal court may declare a state constitutional amendment in- 
valid for some non-compliance with the requirements of the state constitution is dis- 
puted. See Smith v. Good, 34 Fed. 204 (D. R. I., 1888); Knight v. Shelton, 134 Fed. 
423 (E. D. Ark. W. D., 1905). 

* See CooLey, op. cit., 114. 

5 Johnson v. Craft, 205 Ala. 386, 87 So. 375 (1921); Koehler v. Hill, 60 Iowa, 543, 
14 N. W. 738, 15 N. W. 609 (1883); McBee v. Brady, 15 Idaho, 761, 100 Pac. 97 (1909); 
State v. Tufly, 19 Nev. 391, 12 Pac. 835 (1887). See Opinion of the Justices, 6 Cush. 
(Mass.) 573 (1833); 5 Minn. L. Rev. 551. This result is necessarily reached in Mon- 
tana, where the constitution expressly states that all its provisions are mandatory. 
State v. Tooker, 15 Mont. 8, 37 Pac. 840 (1894); Durfee v. Harper, 22 Mont. 354, 56 
Pac. 582 (1899). 

6 Prohibitory Amendment Cases, 24 Kan. 700 (1881); West v. State, 50 Fla. 154, 
39 So. 412 (1905); State v. Winnett, 78 Neb. 379, 110 N. W. 1113 (1907); Oakland 
Paving Co. v. Tompkins, 72 Cal. 5, 12 Pac. 801 (1887); State v. Herried, 10 S. D. 109, 
72 N. W. 93 (1897). 

7 COOLEY, op. cit., 114. 

8 Brewer, J., in Prohibitory Amendment Cases, supra, at 710. The court went on 
to say that the only essential features of the amending process are the assent of the 
required proportion of the legislature and popular approval. 

® Failure to enter the amendment in full on the House and Senate journals is the 
most frequent cause for attack on the validity of amendments. Where the constitu- 
tion merely requires that the amendment be entered on the journals, without using 
the words “‘in full,” many courts have construed an entering by title or identifying 
reference to be a sufficient compliance with the constitutional mandate. Prohibitory 
Amendment Cases, supra; Oakland Paving Co. v. Tompkins, supra; State v. Herried, 
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drawn between an allegedly void amendment immediately attacked and 
one whose validity is not challenged for many years. If it did not become 
a part of the constitution originally, how can the passing of time give it 
life? There is no presumption’? of validity from mere acquiescence." 
Yet there are a few instances where such amendments have been held 
valid after long executive, legislative, and popular recognition.” The 
language of some of the courts tends to give the impression that the 
constitutional requirement which was not complied with was considered 
merely directory.* But it will be noted that in each case the amend- 
ment attacked was one which made essential changes in the structure 
of the government and whose overthrow would so disrupt the functions 
of the state and destroy vital individual interests secured in reliance 
upon it that a situation approaching partial anarchy would be created." 
In such a case the long acquiesence has had the effect of weaving the 
amendment almost indissolubly into the political fabric. A situation 
has arisen where the political aspect of the case has become so prom- 
inent as to override the possible result of a judicial inquiry. Rather 
than disintegrate the political and social system of the state, courts 





supra; Ex parte Ming, 42 Nev. 472, 181 Pac. 319 (1919); Im re Senate File 31, 25 Neb. 
864, 41 N. W. 981 (1889). Where the words are susceptible of two reasonable mean- 
ings, courts will construe them in favor of that meaning which will validate the amend 
- ment. See Hammond ». Clark, 136 Ga. 313, 71 S. E. 479 (1911). 

10 Tt is true that acquiescence by the legislature in the exercise of one of its powers 
by the executive may raise a presumption that the executive act is valid. United 
States v. Midwest Oil Co., 236 U. S. 459 (1915). In such a case the legislative assent 
does not create a new power in the executive but merely ratifies an act done by him. 
See 28 Harv. L. REv. 613. But in the case of a constitutional amendment the legis- 
lative power is usually non-delegable. As regards statutes, see COOLEY, op. cit., 106, 
and cases cited 

4 An interesting dictum as to the possibility of amending the Federal Constitu- 
tion by acquiescence occurs in the recent case of Leser v. Garnett, 114 Atl. 840 (Md. 
1921). The plaintiff attempted to show that the 10th Amendment was beyond the 
amending power. He sought to distinguish the 15th Amendment on the ground that 
acquiescence in it for fifty-one years was equivalent to express ratification by the states. 
In dismissing this contention, the court said (p. 846): “We cannot, in the face of the 
direct language of the Constitution describing the manner in which it may be 
amended, recognize the doctrine of amendment by acquiescence as a valid substi- 
tute for that meth 

12 Nesbit v. People, 19 Colo. 441, 36 Pac. 221 (1894); Weston v. Ryan, 70 Neb. 211, 
97 N. W. 347 (1903); Secombe v. Kittelson, 29 Minn. 555, 12 N. W. 519 (1882). 

18 See Nesbit v. People, supra. 

4 In Nesbit v. People, supra, the amendment attacked provided that the bien- 
nial legislative sessions should be lengthened from forty to ninety days. Five 
successive legislatures over a period of nine years had sat for ninety days, and it 
was proved that 95 per cent of the legislation enacted at each session was passed 
during the last fifty days of the session. The court declined to rule that the 
amendment was invalid, stating that to do so would not only “affect rights and 
interests . . . in a degree wholly irreparable, but would disorganize the different 
departments of government... to such a degree as to almost produce a state of 
anarchy.” 

15 See Dopp, REVISION AND AMENDMENT OF STATE CONSTITUTIONS, 222-225. See also 
Secombe ». Kittelson, supra, note 11, and Smith v. Good, supra, note 3, in which 
cases there is language which suggests that the courts considered the validity of an 
amendment as well as of a constitution a political question. In this connection the 
word “political” indicates a situation in which the courts will not question the acts 
of the legislature or executive for reasons of policy or expediency. 
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will inevitably decline to interfere, permitting the governmental and 
popular recognition '° of the amendment to control.!” 

These cases, however, must be deemed exceptional and not to be 
followed as general authorities. In a recent case in Alabama,!* in which 
no such fatal consequences would have ensued from a refusal to sustain 
the amendment, the Supreme Court of that state was clearly right in 
declining to pronounce valid an irregularly adopted amendment, although 
that court itself had previously decided a case '* under the amendment 
in question and it had been recognized by the political departments 
of the state. When constitutional provisions are unambiguous, courts 
ought not to yield to considerations of expediency in expounding them,” 
unless the situation has got beyond their control. 





EFFECT OF SECOND MORTGAGE ON THE RIGHTS OF A PARTY SUBRO- 
GATED TO THE SECURITY OF THE First MorTGAGEE. — To secure a 
debt, D, holding an unincumbered fee in Blackacre, executed a first 
mortgage upon it in favor of C, who had the mortgage duly recorded. 
In the jurisdiction, it gave C a legal lien on the property. D then mis- 
applied money belonging to S in paying the debt, C receiving it with- 
out notice of the wrong. This payment was not recorded. Later, D 
executed a second mortgage on Blackacre to P, who paid value and had > 
no knowledge of the mortgage to C. Having discovered the misapplica- 
tion of his money, S seeks to come in ahead of P against the security, 
claiming subrogation to the rights of C under the first mortgage. 

Subrogation is an equitable doctrine.? It seeks to afford to a party 





16 It might also be argued that these cases could be rested on the proposition that 


since the ultimate power rests in the peo oe they may amend their constitution in 


a manner other than that therein provided. That is to say, that it is possible for the 
people by acquiescing in an amendment to place it in the constitution despite the 
procedural omission of their agent, the legislature. Whether in a given case such 
power has been exercised would be for the court to determine. But in order to sup- 
port this argument it must be conceded that the situation, though analogous to one 
of private agency, is sufficiently dissimilar, so that it is possible for the people thus 
to adopt the amendment without knowledge of the legislative omission. Moreover, 
the court cannot affirmatively deny the constitution under which it acts. 

17 As a corollary to the proposition that the proper adoption of a constitution is a 
political question (see note 3, supra), acquiescence by the departments of a state govern- 
ment in a new constitution establishes its validity. Taylor v. Commonwealth, rot Va. 
829, 44 S. E. 754 (1903); Brickhouse v. Brooks, supra. 

18 Hooper v. State, 89 So. 593 (Ald., 1921). For the facts of this case, see RECENT 
CASES, infra, p. 615. 

19 Cornelius 2. Pruet, 204 Ala. 189, 85 So. 430 (1920). 

20 See Ellingham ». Dye, supra, note 1; COOLEY, op. cit., 107n. 


1 McCullough »v. Elliott, [1921] 3 W. W. Rep. 361. For the facts of this case, see 
RECENT CASES, fe. p. 624. The holding of the court in.favor of S was probably 
influenced by the fact, appearing from language in the decision, that P took his lien 
only upon the interest which D actually had at the time, whatever that interest might 
be. ‘Upon this view of the case the decision was clearly right. 

In the principal case, D had applied S’s money in only partial liquidation of C’s 
mortgage before P’s mortgage was taken. This does not affect the problems presented 
by the case, however, since S did not seek subrogation until after C’s claim had been 
entirely satisfied. 

2 The theory of subrogation is that, though payment to the creditor extinguishes 
the primary obligation of the debtor to him at law, equity recreates it, eo instante, in 
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whose property has been used * in the payment of another’s debt every 
advantage by way of priority ¢ or security ° which the creditor had for 
enforcing his claim. But if, when a secured debt is paid by the use of the 
money of a third person, the entire legal interest becomes revested in the 
debtor, and if by the doctrine of subrogation the third party acquires 
only equitable rights in the security, these rights will be of no avail 
against a subsequent bona fide purchaser or mortgagee of the security. 
To determine the relative rights of the third person and the subsequent 
purchaser or mortgagee, the inquiry must be directed (1) to the nature 
of the interest which the mortgagor had in the security at the time of 
the execution of the second mortgage and (2) to the effect of the record 
as notice. 

At common law, a mortgage is a conveyance of land as security for 
the payment of a debt within a specified time.* Upon due payment of 
the debt, the security is discharged, and title revests in the mortgagor 
without the necessity of a reconveyance.’ A fortiori, a reconveyance is 
not required if, instead of giving the mortgagee a defeasible title, the 
mortgage is regarded as creating only a legal lien. Under either theory, 
if payment is made at or before maturity,’ the most that equity can 
do is to place D under an obligation to hold the security in trust for S, 
and P will prevail unless the record can be relied upon as notice of S’s 
interest. , 

If, however, under the common-law theory, payment is not made till 
after the law day, the condition upon which the mortgagee’s title is de- 
feated is not complied with, and the mortgagor is forced to procure a 
reconveyance before his legal title is revested.1° Meanwhile, the mort- 
gagee holds the legal title in constructive trust for the mortgagor, who 


continues to hold the equity of redemption. But since, in the principal 





favor of the party subrogated, and it further seeks to secure for this party whatever 
rights and advantages, subordinate to this primary obligation, the creditor may have 
had to enforce performance. It thus has a double effect. See C. C. Langdell, “A 
Brief Survey of Equitable Jurisdiction,” 1 Harv. L. Rev. 55, 68-70; 3 Pomeroy, 
EQuity JURISPRUDENCE, 3 ed., § 1211; 2 WILLISTON, CONTRACTS, § 1265. 

3 There is some slight authority that subrogation was granted originally only in the 
case of sureties. See Heuser v. Sharman, 89 Iowa, 355, 359, 56 N. W. 525, 526 (1893). 
It was later applied to cover cases of payment under compulsion or in order to pro- 
tect an interest of the payer. Emmert v. Thompson, 49 Minn. 386, 52 N. W. 31 (1892); 
Bank of Ipswich v. Brock, 13 S. D. 409, 83 N. W. 436 (1900). See SHELDON, SUBROGA- 
TION, 2 ed., § 3. The tendency has been to extend it to all cases which in equity and 
good conscience merit such relief. See 26 Harv. L. Rev. 261. Cf. 15 Id. 494; 16 Id. 
307, commenting on Thurstan v. Nottingham, etc., Society, [t901] 1 Ch. 88; [1992] 
1 Ch. 1; [1903] A. C. 6. The principal case is quite in harmony with this tendency. 

4 Re Pathé Fréres Phonograph Co. of Canada, Ltd., 20 Ont. W. Notes 476 (1921); 
Love v. North America Co., 229 Fed. 103 (8th Circ., 1915). 

5 See 2 Wittiston, Contracts, §§ 1266-1268. 

6 Strictly speaking, payment must be made on a specified day. As to the effect 
of payment before the law day, see 1 Jones. Mortcacss, 6 ed., §§ 886, 887. 

7 Merrill v. Chase, 3 Allen (Mass.) 339 (1862); Town of Clinton v. Town of West- 
brook, 38 Conn. 9 (1871). 

8 Shields ». Lozear, 34 N. J. L. 496 (1869); Kortright v. Cady, 21 N. Y. 343 (1860). 

° If payment was made by a third person, a different result might be reached by an 
agreement for the assignment of the security. The rights of the third person would 
then be measured by the agreement. Smith v. Commercial Nat’l Bank, 7 S. D. 46s, 
64 N. W. 529 (1895); Freeman v. M’Gaw, 15 Pick. (Mass.) 82 (1833). 

10 See 1 JONES, MortGAGEs, 6 ed., § 889. 
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case, the mortgagor, D, has paid his debt by a fraud on S, and S is in 
equity entitled to repayment out of the security, this equitable interest 
will, in turn, in the hands of D," be subject to a constructive trust in 
favor of S.” If, however, there is a subsequent assignment of this in- 
terest by D to a bona fide purchaser, the rights of the cestui, S, should, 
it is submitted,” be cut off. Aside from whatever effect the record may 
have, therefore, P should take his mortgage free and clear. 

Under the lien theory, the analysis is different. The life of the lien 
is the debt, and whenever this is discharged, the lien is ordinarily ex- 
tinguished with it.’* Nevertheless, in form, the mortgage is a convey- 
ance upon condition subsequent that the debt be paid on a certain day. 
If the condition is not satisfied, the automatic revesting of title in the 
mortgagor on payment of the debt issomewhat anomalous, but the effect 
is something like that in cases of estoppel by deed. But, whereas in estop- 
pel by deed the shooting of title is based on a legal obligation, in this case 
it is based on an equitable obligation.» In Eyre v. Burmester,'® which 





11 In the principal case, there is no direct right from C toS. The position of C is that 
of an innocent transferee of a res which the transferor held in trust for a cestui and 
which he agreed to return to the transferor upon a condition subsequent. If the 
transferee knows that the transferor is about to commit a second breach of trust if 
the res is returned to him, to return it would be to collude in a breach of trust, and in 
that case there is a direct right in favor of the cestuz. See Austin W. Scott, “The 
Nature of the Right of the Cestui Que Trust,” 17 Cot. L. REv. 269, 282, ef seg.; 11 
Cox. L. Rev. 686. But if there is no reason to believe that the transferor will deal 
with it improperly, it seems that the transferee, holding now subject to the trust, 
and further, having agreed to return the res to the trustee, is under a duty only to 
carry out this agreement. See Huston, ENFORCEMENT OF DECREES IN Equity, 138; 
Austin W. Scott, “ Participation in a Breach of Trust,” 34 Harv. L. Rev. 454. In- 
deed, some cases have gone so far as to hold that even when there is collusion between 
the trustee and his transferee, the cestui obtained no direct right against the latter. 
Parker v. Hall, 2 Head (Tenn.) 641 (1859); Hart v. Citizens’ National Bank, 105 Kan. 
434, 185 Pac. 1 (1919). Such decisions are, however, insupportable. See 33 Harv. 
L. Rev. 738; 20 Cox. L. REv. 489. 

2 There need be no fiduciary relation between the parties. Newton v. Porter, 
69 N. Y. 133 (1877); Pioneer Mining Co. v. Tyberg, 215 Fed. 501 (oth Circ., 1914). 
Contra, Campbell v. Drake, 4 Ired. Eq. (N. C.) 94 (1844). 

18 This proposition is based upon the theory that, though equity will not aid even 
an innocent purchaser in obtaining that to which he may be equitably entitled but 
the securing of which would cause the completion of a breach of trust, it will never- 
theless not take from him that which he has already completely secured, whether it 
be a legal or an equitable interest. See J. B. Ames, “Purchase for Value Without 
Notice,’’ 1 Harv. L. Rev. 1. See also Ames, “The Doctrine of Price v. Neal,” 4 
Harv. L. Rev. 297. If the assignment to P does divest D of all his equitable interest, 
P will prevail, despite S’s prior equity which D merely held in trust. Sturge v. Starn, 
2M. & K. 195 (1833); Lane v. Jackson, 20 Beav. 535 (1855); Penny v. Watts, 2 De G. 
& Sm. sor (1850); Re French’s Estate, 21 L. R. Ir. 283 (1887). By the weight of 
authority at present, however, the prior equity will prevail. Cave v. Cave, 15 Ch. D. 
639 (1880); Hill v. Peters, [1918] 2 Ch. 273. See Phillips v. Phillips, 4 De G., F. & J. 
208 (1861). See also 2 Pomeroy, Equity JURISPRUDENCE, 3 ed., § 682 et seq. 

A or aae v. Lozear, supra; Kortright v. Cady, supra. See 1 JONES, MORTGAGES, 
6 ed., § 889. 

18 In this respect, the principal case is stronger than estoppel by deed for the 
point taken below (see infra), that the equities of the situation may govern the auto- 
matic operation of rules of law. Here, the equities of the situation need control only an 
equitable obligation, upon which the shooting of the title depends, whereas in estoppel 
by deed they control the legal obligation upon which the operation of the estoppel rests. 

16 ro H. L. Cas. go (1862). See Scott, CAsEs on Trusts, 674, note. 
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was a case of estoppel by deed, when the grantor acquired his interest 
subject to the equity of a third person, it was held that title did not 
shoot to the grantee.!” In the principal case, to permit the automatic 
shooting of title from the mortgagee to the mortgagor might endanger™® 
the equity of a third person, and it might well be similarly held that the 
title remained, therefore, in the mortgagee.’ D would again have only 
an equity, and the results would be the same as under the common-law 
theory. 

Wherever S’s rights are subject to be cut off by a subsequent *° bona 
fide purchase, the effect of the record as notice becomes of the first 
importance.” The record contains no reference to S; but it does show 
an outstanding claim against the property. Though this claim has been 
legally extinguished, an equitable interest in it still remains. The pres- 
ence of this apparently outstanding claim on the record should put 
a reasonable purchaser on his inquiry as to its discharge.” If, after due 
diligence, he learns only that C has been paid and nothing of S’s rights, 
he should be protected. But to require the inquiry first, seems most in 
accord with the policy behind the recording acts. 





17 See 35 Harv. L. REv. 456. 

18 In this respect, the principal case is weaker than estoppel by deed for the argu- 
ment here advanced, because there, the shooting of title would cut off the equity of a 
third person, whereas in the principal case it would only endanger it. However, the 
analogy is close. See note 15, supra. 

This whole argument on the analogy to estoppel by deed is based upon the hypoth- 
esis that the assignment of an equitable interest to a bona fide purchaser will not cut 
off a prior equity. Otherwise, the failure of legal title to shoot to D would not afford 
any greater protection to S than if it did become revested in him. This hypothesis 
is against the view here advocated, but since we are considering the protection of 
S’s interest as a matter of actual practice, we should take notice of the law as it is. 
As above stated, note 13, supra, the law is at present in accord with the doctrine of Cave 
v. Cave, supra, and this argument is, therefore, relevant. 

19 Of course equity is ordinarily powerless to control the situation at law. J. R. 
v. M. P., Y. B. 37 Henry VI., folio 13, pl. 3. In addition to the exception cited, how- 
ever, there is also the familiar one under the Statute of Uses, which, whenever it ex- 
ecutes a use, reproduces the equitable situation at law. 

20 If the second mortgage was taken before the extinguishment of the legal interest 
of C, S should prevail. This would be almost the exact case of Eyre v. Burmester, 
supra. Cf. notes 15 and 18, supra. 

*1 The record itself does not generally control the transmission of title directly. 
See Wess, Recorp or TitTLeEs, §§ 4-6. Town of Clinton ». Town of Westbrook, 
supra. 

% So far as the record shows, C is the only one entitled to have it cancelled, and it 
seems necessary that he be consulted. But if resort to him fails to put P on notice of 
S’s rights, and if, still with no reason to suspect their existence, he takes the encum- 
brance, he should be protected. 

% In McCullough ». Elliott, note 1, supra, there is a dictum to the effect that had 
the record of the senior incumbrance been cancelled, the plaintiff would still have been 
entitled to subrogation over a subsequent incumbrancer whose incumbrance had not 
been taken nor his position changed in reliance on the records showing the discharge. 
In — of this dictum Home Savings Bank »v. Bierstadt, 168 Ill. 618, 48 N. E. 161, 
is cited, which contains also only a dictum. This view, however, apparently overlooks 
the fact that the right of the party subrogated cannot be greater than the original 
right of the creditor, which was limited by the recording act. See 3 Pomeroy, Equity 
JURISPRUDENCE, 3 ed., § 1214. 
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RicHTs IN LITERARY Property. — Wholly apart from statute, the 
author of every original work ! of literature, science, or art,’ has therein 
well-recognized legal rights. So soon as he has embodied his concept 
in a material form which renders it capable of identification, the com- 
mon law ® secures to him the product of his intellectual labors. He has 
the option of withholding it altogether from the knowledge of others or 
of originally giving it to the world. And this control of the first publica- 
tion is independent of any property in the material object which records 
and preserves his thought. Its basis is a right of property ° in something 
incorporeal, — the arrangement and connection of words and ideas in 
a literary composition, or the collocation of sounds in a musical com- 
position, — which vests irrespective of the intrinsic merits of the com- 
position or of any intention on the author’s part to publish it.° This 
property is subject to the same rules of transfer ’ and succession * which 
govern all other personal property.’ It is protected by the same reme- 
dies !° in so far as they are applicable. Once the author makes a general 
publication of his work, however, it becomes publici juris, and all the 
individual’s rights in it at common law are extinguished." Any com- 
munication or disclosure by the author which permits an unrestricted 
use of the subject matter by the public, or by those members of the 
public to whom it may be committed, is a general publication.” There- 
after the only protection afforded: to the author is that which he may 
have secured by complying with the copyright laws. Such compliance 
assures to the author, as a substitute for the common-law rights which 
he must surrender, narrower rights to be measured by the terms of the 





1 This statement is sometimes made with the qualification that the work must be 
innocent in character. In ew v. Sherwood, 2 Meriv. 435 (1817), an injunction 


was denied on the ground that the poem in question was libelous, for which reason 
the plaintiff would be barred from a recovery at law. There may be a sound policy 
in denying the protection of the copyright laws to one who publishes immoral, blas- 
phemous, or libelous matter. But it is another thing to refuse an injunction to an 
author seeking to suppress all publication of the same. See SHortt, LAw oF LITER- 
ATURE, 2 ed., 6. 

2 These rights may be had in books, dramatic or musical compositions, paintings, 
etchings, or other artistic or literary productions. See WEIL, Copyricut Law, § 267. 

8’ These common-law rights have been abrogated in England by the Copyright 
Act of rorz, 1 & 2 Gro. 5,c. 46, § 31. The Act gives Copyright in unpublished as 
well as in published works (id., § 1) for the life of the author and for a period of fifty 
years after his death (id., § 3). See [1911] L. R. Star. 182. 

* Bartlett v. Crittenden, 5 McLean (U..S.) 32 (D. Ohio, 1849); Palmer v. De 
Witt, 47 N. Y. 532 (1872); Prince Albert v. Strange, 2 De G. & Sm. 652 (1848). See 
Sanborn, J., in Harper Bros v. Donahue & Co., 144 Fed. 491, 492 (N. D. Ill., E. D., 1905). 

5 Palmer v. De Witt, supra. See Warren and Brandeis, ‘The Right to Privacy,” 
4 Harv. L. Rev. 193, 205: “ ... the protection afforded to thoughts, sentiments 
and emotions, so far as it consists in preventing publication, is merely an instance 
of the enforcement of the more general right of the individual to be let alone.” 

6 Woolsey v. Judd, 4 Duer (N. Y.) 379 (1855); Baker v. Libbie, 210 Mass. 599; 97 
N. E. 109 (1922). 

7 See infra, n. 14. 

8 Queensberry v. Shebbeare, 2 Eden 329 (1758). 

® An able court has held literary property not to be leviable. Dart v. Woodhouse, 
40 Mich. 399 (1879). 

10 See Mansell v. Valley Printing Co., [1908] 2 Ch. 441, 446. 

( us “ebpor v. Peters, 8 Pet. (U. S.) 591 (1834); Holmes v. Hurst, 174 U. S. 82, 85 
1899 
i Li Werckmeister v. American Lithographic Co., 134 Fed. 321 (2d. Circ., 1904). 
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particular statute.“ Originally designed to protect the author’s pecuni- 
ary interest in subsequent printings of his manuscript, copyright acts 
have uniformly granted a limited monopoly on the multiplication and 
disposition of copies thereof. The present American Act goes further, 
but it is at least doubtful whether even it covers all possible methods of 
reproduction. 

The right of sale and transfer, an inseparable incident of all chattel 
property, attaches equally to literary property. An author may sell 
his work, absolutely or conditionally. The absolute sale and delivery 
of an unpublished manuscript carries with it prima facie the right to 
the first publication, but is not in itself a publication unless the parties 
so intend it.1* However, parting with the manuscript does not neces- 
sarily involve a surrender of the right to publish, which may separately 
be transferred or retained.” If the author confers rights in any manner, 
reserving to himself the control of the first publication, the result is 
a mere license.'® On the other hand, an assignment '!* without reserva- 
tion vests the entire property in the assignee.” The latter has the right 
to publish the manuscript in the original or in an altered form, without 
incurring any liability in trespass to the author.” 

A recent New York case furnishes an interesting application of the 
foregoing principles. The defendant composer of a song sold all his 
rights therein to the plaintiff. He then copyrighted the composition 
under a slightly different name, sold copies of it, and licensed other de- 
fendants to reproduce it upon phonograph records. The court on de- 
murrer rightly held that the plaintiff was upon these allegations entitled 
to injunctive relief against all the defendants. The sale vested in him 
the right to the first publication. The composer, having left no interest 
whatsoever in the subject matter, did not better his position by the 
attempted copyrighting.” Obviously, the printing and vending of 
copies by this wrongdoer could not constitute a general publication,™ 
which the statute makes a condition to the obtaining of a copyright.” 





13 Cf. Bobbs-Merrill Co. v. Straus, 147 Fed. 15 (2d. Circ., 1906). 

14 Parton v. Prang, 3 Cliff. (U. S.) 537 (D. Mass., 1872). See Palmer v. De Witt, 
47 N. Y. 532, 540 (1872); See Wem, Copyricut Law, § 277-282. 

15 Press Pub. Co. v. Monroe, 73 Fed. 196, 198 (2d. Circ., 1896); Cf. Paige ». Banks, 
13 Wall. (U. S.) 608, 614 (1871). 

16 Parton v. Prang, Supra., at 550. 

17 American Tobacco Co. v. Werckmeister, 207 U. S. 284 (1907). 

18 See Werckmeister v. American Lithographic Co., supra, at 325; Daly ». Walrath, 
40 App. Div. 220, 57 N. Y. Supp. 1125 (1899). Cf. Public Ledger ». New York Times, 
275 Fed. 562 (S. D. N. Y., 1921). 

19 An oral assignment is valid in the absence of statute. Callaghan v. Meyers, 
128 U. S. 617, 658 (1888); White-Smith Pub. Co. v. Apollo Co., 139 Fed. 427, 429 
(S. D. N. Y., 1905). 

20 Dam »v. Kirk La Shelle Co., 175 Fed. 902, 904 (2d. Circ., 1910); Am. Law Book 
Co. v. Chamberlayne, 165 Fed. 313 (2d. Circ., 1908). 

21 Am. Law Book Co. ». Chamberlayne, supra. 

% Kortlander v. Bradford et. al., 190 N. Y. Supp. 311 (Sup. Ct., 1921). For the 
facts of this case see RECENT CASES, infra, p. 622. 

* Ferris v. Frohman, 223 U. S. 424, 437 (1912); Dielman v. White, 102 Fed. 892 
(D. Mass,, 1900). 

*4 Boucicault ». Wood, 3 Fed. Cas. No. 1693 (N. D. Ill., 1867). 

25 See 1916 U. S. Comp. Stat. ANN., § 9530 (Act March 4, 1909 c. 320, § 9). See 
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It follows that the defendant having no rights, common-law or statutory, 
could by license confer none upon his co-defendants. The making of 
phonograph records of the song, therefore, clearly constituted an in- 
fringement of the plaintifi’s common-law right to the first publication. 
The potential difference between the scope of this right and of those 
conferred by copyright laws becomes here apparent. The latter are 
limited and defined according to the terms and interpretation of the 
Act. Thus the reproduction of a song by mechanical devices has been 
held not to violate the exclusive right of printing and vending copies 
conferred by a statute.”® 





CONFORMITY BY FEDERAL CourTS TO STATE PROCEDURE. REV. STAT., 
§ 914. — In determining when under the Conformity Act the federal 
courts will follow the state procedure, the better course is to assume they 
will do so in all cases, unless the particular subject matter falls within 
some exception to the operation of the statute, and then to find what 
the exceptions are. The first limitation on the statute’s operation is that 
imposed by the words of the statute itself. It is to apply only to civil 
causes, other than those in equity and admiralty,! which can be assim- 
ilated to some cause known to the practice of the state courts.2 When 
such like cause is found the statute applies from the bringing of the 
writ® to the rendition of judgment,' irrespective of the fact that the cause 





also Universal Film Mfg. Co. v. Copperman, 212 Fed. 301, 302 (S. D. N. Y., 1914); 
WEIL, Copyricut Law, 393-396, 729-736. 

26 Stern v. Rosey, 17 App. D. C. 562 (1901). Cf. White-Smith Pub. Co. ». Apollo 
Co., supra. »See 19 Harv. L. Rev. 134. However, the present federal statute makes 
the unauthorized reproduction of a song by mechanical devices an infringement of 
copyright. See 1916 U. S. Comp. Stat. ANN., § 9517 (e). 


1 Proceedings in equity and admiralty causes are governed by rules promulgated 
by the United States Supreme Court. See Rev. Stat., § 917. See Equity Rules, 
226 U.S. 629; Admiralty Rules, 254 U. S. 673. A state statute allowing equitable and 
legal causes to be combined will not be followed. Scott v. Neeley, 140 U.S. 106 (1891). 
Nor one allowing equitable defenses in actions at law. Scott v. Armstrong, 146 U. S. 
499, 512 (1892); Jewett Car Co. v. Kirkpatrick Constr. Co., 107 Fed. 622 (D. Ind., 
1901). But equitable defenses may now be used in all federal courts. JupictaL Cope, 
§ 274b. See 35 Harv. L. REv. 345. Nor do federal courts follow state practice in crim- 
inal proceedings. Bryant v. United States, 257 Fed. 378, 388 (sth Circ., r919). Pro- 
ceedings begun by attachment, to collect penalties, and to establish a will are civil 
causes within this statute. Citizens’ Bk. v. Farwell, 56 Fed. 570 (8th Circ.,; 1893); 
Atlantic, etc. R. Co. ». United States, 168 Fed. 175 (4th Circ., 1909); Sawyer v. White, 
122 Fed. 223, 227 (8th Circ., 1903). 

2 When no such analogy can be found, as in actions to confiscate property for the 
violation of revenue laws, the statute does not apply. Coffey »v. United States, 117 
- - 233 Ss ; United States v. Fourteen Pieces of Embroidery, 155 Fed. 651 (E. D. 

. Y., 1907). 

’ The substance of the writ is tested by the state practice. Brown ». Chesapeake 
& Ohio Canal Co., 4 Fed. 770 (D. Md., 1880). The form of the writ is, however, gov- 
erned by federal statute. See Rev. Star., § o11. 

* See cases cited, note 19, infra. Execution and proceedings supplemental thereto 
are governed by federal statutes. See Rev. Stat., §§ 915, 916. Lamaster v. Keller, 
123 U. S. 376, 389 (1887); Kaill v. Board of Directors, 194 Fed. 73 (sth Circ., 1912). 
See Chateaugay Iron Co., Petitioner, 128 U. S. 544, 554 (1888). These statutes give 
remedies similar to those existing in the states, as of the time these statutes were 
passed. The Conformity Act contains no such limitation. 
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is founded on a federal ° or state * statute. Its operation is then sub- 
ject only to such limitations as the courts themselves have imposed in 
giving it its proper construction. 

The first class of limitations that the courts have imposed arises from 
the nature of the federal courts themselves. With the exception of the 
United States Supreme Court they have no existence apart from Acts 
of Congress.” They have only that jurisdiction which is given to them 
by these Acts, and those powers which arise by necessary implication 
from the fact of their creation. Hence they cannot follow a state prac- 
tice which would change the limits of their jurisdiction,’ nor one which 
conflicts with a federal procedural statute.!° Furthermore, the Consti- 
tution and federal substantive statutes are binding on the federal courts 
and they cannot conform to a state practice when the result would be 
to deprive a litigant of the benefit of any Constitutional guarantee " or 
right created by Act of Congress.” 

The second class of limitations arises from the nature and purpose 
of the statute. Its object was to protect litigants whose legal advisers 
had been trained in anticipation of practice under a code of procedure 





5 Atlantic, etc. R. Co. v. United States, note 1, supra; Broadmoor Land Co. »v. Curr, 

is ag 421 (8th Circ., 1905). See Luxton ». North River Bridge Co., 147 U. S. 337 
1893). 

6 See Security Trust Co. v. Black River Nat. Bk., note 9, infra. 

7 See CONSTITUTION OF THE UNITED States, Art. 111, §§ 1, 2. Legislation is 
necessary to give effect to this article. Mutual Ins. Co. ». Champlin, 21 Fed. 85, 89 
(S. D. N. Y., 1884); Turner v. Bank of North America, 4 Dall. (U. S.) 8, 10 n. (1799). 

8 The primary source of jurisdiction of the inferior federal courts is of course 
found in the Constitution, but it is conferred subject to such restrictions as Congress 
shall prescribe. Bankers Trust Co. v. Texas, etc. R. Co., 241 U. S. 295 (1916). This 
cannot be altered by state statute. Bronson v. Schulten, 104 U. S. 410, 417 (1881). 

® The jurisdiction cannot be enlarged. Cain v. Publishing Co., 232 U.S. 124 (1914); 
Mechanical Appliance Co. v. Castleman, 215 U. S. 437, 442 (191 3 Goldey ». Morn- 
ing News, 156 U. S. 518 (1895). Nor can a state limit the jurisdiction of the federal 
courts by providing that when a cause of action is founded on a state statute the remedy 
shall be restricted to the state courts. See Security Trust Co. v. Black River Nat. 
Bk., 187 U. S. 211, 227 (1902). Though the federal courts are courts of limited juris- 
diction they are not courts of inferior jurisdiction. M’Cormick ». Sullivant, 10 Wheat. 
(U. 2. 192, 199 (1825). 

Mexican, etc. Ry. Co. ». Duthie, 189 U. S. 76 (1903) (amendment); Chappell 
v. United States, 160 U. S. 499, 513 (1896) (manner of trial in condemnation proceed- 
ings); Southern Pac. Co. 9. Denton, 146 U.S. 202, 208 (1892) (district in which actions 
shall be brought); Silvas v. Arizona Copper Co., 213 Fed. 504 (D. Ariz., 1914) (secur- 
ity for costs). Expressions are to be found to the effect that the Conformity Act 
applies only in the absence of direct legislation by oe gs on a given subject. See 
Berry v. Mobile & O. R. Co., 228 Fed. 395, 397 (W. D. Ky., 1915). A dictum in a 
recent case takes a more liberal view with respect to allowing amendments, in say- 
ing that in spite of provision by Congress for amendments, if the state practice is the 
more liberal, by force of the Conformity Act it will be followed, so long as this action 
is not negatived by federal statute. See Minus ». Reid, 275 Fed. 177, 179 (4th Circ., 
1921). See Norton v. City of Dover, 14 Fed. 106 (D. N. HL, 1882). But state statutes 
cannot restrict the power to grant amendments. Lange 2. Union Pac. R. Co., 126 
Fed. 338 (8th Circ., 1903). 

1 Slocum ». Ins. Co., 228-U. S. 364, 376 (1913). 

2 Hills & Co. ». Hoover, 220 U.S. 320 ( (ror). See Luxton v. North River Bridge 
Co., note 5, supra, at 338. The same principle applies when to conform would de- 
prive a party of a right guaranteed by a treaty. Harkness v. Hyde, 98 U. S. 476 
(1878). Or where it would in effect deprive a party of a right of review. Mexican, 
etc. Ry. Co. v. Pinkney, 149 U. S. 194 (1893). 
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or practice act, from the pitfalls of the federal mode of procedure then 
in force, and to secure to all litigants a fair trial.* . Once the issues in 
the case were fairly before the court, the object of the statute was largely 
attained.“ In view of this the statute by its terms applies only to 
circuit and district courts.!° It does not control the manner of obtain- 
ing a review ‘* nor appellate proceedings.!7? Nor does it govern the 
administration of the trial by the judge, but on the contrary his common- 
law powers are not to be encroached upon and the trial is to be con- 
ducted as his discretion shall direct.!* 

In spite of the far-reaching effect of these two classes of limitations 





18 See Nudd v. Burrows, 91 U. S. 426, 441 (1875). 

14 This object has largely been attained by such rulings as that the federal courts 
must conform to the state practice as to forms of action. Scranton v. Wheeler, 179 
U.S. 141 (1900). The single exception to this is that in federal courts a writ of man- 
damus can be brought only to aid a judgment. Chickaming v. Carpenter, 106 U. S. 
663, 665 (1882); Davenport v. County of Dodges, 105 U. S. 237, 242 (1881). So too 
the sufficiency of the pleadings is to be tested by the state practice. Glenn v. Sumner, 
132 U.S. 152 (1889); United States »v. Atlantic, etc. R. Co., 153 Fed. 918 (E. D. N.C., 
1907); aff’d., 168 Fed. 175 (4th Circ., 1909). But where state practice allowed an 
action in the nature of ejectment to be founded on a purely equitable title the federal 
courts did not conform. Beatty v. Wilson, 161 Fed. 453 (D. Kan., 1908). Nor can 
defenses, equitable in nature, be used in federal courts by virtue of the Conformity 
Act. See note 1, supra. The scope of the pleadings is also to be tested by the state 
practice. Glenn». Sumner, supra; Chemung Canal Bk. v. Lowery, 93 U. S. 72 (1876) 
(Statute of Limitations taken advantage of by demurrer); Cole v. Carson, 153 Fed. 
278 (8th Circ., 1907) (matter put in issue by general denial). Hence when a case 
is removed from the state to the federal courts it is not necessary to file new plead- 
ings. See West v. Smith, ror U. S. 263, 264 (1879). The manner of challenging the 
summons, and the jurisdiction, is not, however, governed by state practice. Meisukas 
v. Greenough Coal Co., 244 U.S. 54, 57 (1917). 

15 Since the passage of the Conformity Act the circuit courts have been done away 
with. See Jupiciat Cong, § 289. Their functions are now performed by the district 
courts. See JUDICIAL Cope, § 201. 

16 Tt would seem that unfamiliarity with federal procedure as to obtaining a review 
would be just as prevalent, and would prejudice a litigant as much as unfamiliarity 
with any other step in the proceedings. It is, however, well established that the Con- 
formity Act does not apply here. Fishburn v. Chicago, etc. R. Co., 137 U. S. 60 (1890) 
(bill of exceptions); Chicago Life Ins. Co, v. Tiernan, 263 Fed. 325, 330 (8th Circ., 
1920) (motion for a new trial not a condition precedent to a review); McBride »v. 
Neal, 214 Fed. 966 (7th Circ., 1914) (writ of error). 

17 Appellate proceedings are governed entirely by acts of Congress, the common 
law, and ancient English statutes. Camp ». Gress, 250 U. S. 308, 317 (1919); McKeon 
v. Central Stamping Co., 264 Fed. 385 (3d Circ., 1920). 

18 State statutes providing that the trial judge shall not comment on the facts, 
that instructions must be in writing, and be taken with the jury to the jury room, or 
that papers read in evidence may be taken to the jury room need not be followed. 
Nudd »v. Burrows, 91 U.S. 426 (1875). Nor a statute that the judge shall require 
the jury to make special findings. Accident Assn. v. Barry, 131 U. S. 100 (1889); 
Indianapolis, etc. R. Co. v. Horst, 93 U. S. 291, 299 (1876). Nor one governing the 
charging of the jury. Lincoln v. Power, 151 U.S. 436, 442 (1894). See United States 
v. Oppenheim, 228 Fed. 220, 228 (N. D. N. Y., 1915). Likewise the disposition of 
a case by granting a new trial is within the judge’s discretion. Newcomb v. Wood, 97 
U.S. 581, 583 (1878); Missouri Pacific Ry. v. Chicago, etc. Ry. Co., 132 U.S. 191 (1889). 
Since these matters are in the court’s discretion, and since the rulings which will be 
made on them will be made when both counsel are present, so that misunderstand- 
ings can at once be corrected, there is much more basis for holding that here the stat- 
ute shall not apply, than there is in the case of methods of obtaining a review. See 
note 16, supra. 
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there is still a considerable field for the statute’s application. But 
even within this field the courts are not absolutely bound to follow the 
state practice.” They need not conform in matters of detail, 7* nor where 
to do so would tend to hamper the administration of justice.” What 
are minor details and what will impede the course of justice the cases 
do not say. The latter question is essentially one of fact and each case 
calling for its determination will be unique.* Furthermore, there is 
“no way of knowing beforehand what the determination will be. It is 
not as though the court in deciding must choose the most expeditious 
rule that is known to either the state or federal practice, for if it likes 





19 Federal courts have conformed to state practice in the following instances: 
Test for the sufficiency of the writ. Brown v. Chesapeake, etc. Co., note 3, supra. 
Indorsement of summons. United States v. Rose, 14 Fed. 681 (S. D. N. Y., 1882). 
Mode of service of process. Amy v. Watertown (No. 1), 130 U. S. 301 (1889). Valid- 
ity of service. McCullough v. United Grocers’ Corp., 247 Fed. 880 (N. D. Ohio, 1918). 
Right of an assignee to sue in his own name. Delaware County »v. Diebold Safe Co., 
133 U. S. 473, 488 (1890). Cf. New York, etc. Co. v. City of Sullivan, 111 Fed. 179 
(D. Ind., 1901). Capacity of parties. See Albany, etc. Co. v. Lundberg, 121 U. S. 
451, 453 (1887). Joinder of parties. Delaware County v. Safe Co., supra. Joinder 
of causes of action. Quirk v. Bank of Commerce, 244 Fed. 682, 687 (6th Circ., 1917). 
Joinder of defenses. Cole v. Carson, note 14, supra. See Southern Pac. Co. v. Denton, 
note 10, supra. Pleadings. See note 14, supra. Pleadings as admissions. Northern 
Pac. R. v. Paine, 119 U. S. 561 (1887). Notice of time of trial. Rosenbach v. Drey- 
fuss, 2 Fed. 23 (S. D. N. Y., 1880). Compulsory nonsuit. Central Transportation 
Co. v. Pullman’s Palace Car Co., 139 U. S. 24 (1891). Directed verdict. See Barrett 
v. Virginian Ry. Co., 250 U.S. 473 (1919). Voluntary nonsuit. Barrett v. Virginian 
Ry. Co., supra (reversing the court below and overruling several prior lower court 
decisions); Alsop v. McCombs, 253 Fed. 949 (8th Circ., 1918). Validity of the verdict. 
Bond ». Dustin, 112 U. S. 604 (1884). Form and effect of the verdict. Glenn ». Sum- 
ner, note 14, supra. Manner of entering judgment. Sawin v. Kenny, 93 U. S. 289 
(1876). Assessment of damages after judgment by default. Loewe v. Union Savings 
Bank, 226 Fed. 294 (D. Conn., 1915). State statute that pleadings shall be liberally 
construed. United States v. Parker, 120 U. S. 89 (1887). This list is not exhaustive. 

20 They have refused to do so with regard to the following matters: Service of 
process. Shepard v. Adams, note 27, infra. Return of writ. Mechanical Appliance 
Co. v. Castleman, note 9, supra; Boston, etc. R. Co. v. Gokey, note 22, infra. Return 
day. United States v. U.S. Fidelity, etc. Co., note 25, infra. Effect of a special appear- 
ance. Southern Pac. Co. v. Denton, note 10, supra. Method of objection to the jur- 
isdiction. Meisukas v. Greenough Coal Co., note 14, supra. Statutory right to change 
venue. Kennon v. Gilmer, 131 U. S. 22 (1889). Form of pleadings. Elk Garden Co. 
v. Thayer Co., note 22, infra; Hein v. Westinghouse, etc. Co., note 30, infra. Notice 
as to proposed amendment. Lange v. Union Pac. R. Co., note 10, supra. Equitable 
defenses. See note 1, supra. Granting continuances. Texas & Pac. R. Co. v. Nelson, 
50 Fed. 814 (sth Circ., 1892). Conduct of trial and motions for new trial. See note 
18, supra. Special juries. Chappell v. United States, note 10, supra. Validity of the 
verdict. City of St. Charles v. Stookey, 154 Fed. 772, 778 (8th Circ., 1907). Judicial 
interpretation of the common law. Mahr v. Union Pac. R. Co., note 27, infra; Wall 
v. C. & O. Ry. Co., 95 Fed. 398 (7th Circ., 1899). Waiver of illegality or error in the 
proceedings by continuation of the proceedings. See note 23, infra. This enumera- 
tion is not exhaustive. It does not include matters covered by federal statutes. 

1 Indianapolis etc. R. Co. ». Horst, note 18, supra, 300; Van Doren v. Penn. R. Co., 
93 Fed. 260 (3d Circ., 1899) 

% Boston, etc. R. Co. v. Gokey, 210 U. S. 155 (1908); Elk Garden Co. v. Thayer Co., 
206 Fed. 212 (W. D. Va., 1913). 

3 In only one class of cases do the federal courts seem definitely to refuse to follow 
the state practice, because according to their lights to do so would work an injustice. 
Where a state statute provides that whenever a party, after exception taken, does 
not at once seek a review but goes on with the proceedings below, he waives any matter, 
illegal or erroneous, which would have formed the basis of an appeal, it is disregarded 
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none of these it is authorized to make an entirely new rule.“ The fact 
that the federal courts have once followed the state practice in any 
given matter does not mean that they must continue to do so, and if 
the state practice is changed it does not necessarily mean that the fed- 
eral courts will change their practice to conform.” It is interesting to 
note on this score that practically all appellate decisions which would 
seem to indicate where state practice is to be followed and where it is 
not to be followed are decisions affirming the trial court’s action.“ The 
net result is that in this field the question of conformity is largely 
within the discretion of the trial judge.”” 

The statute has accomplished its main purpose. The general struc- 
ture of the procedure of the various state courts has been made the foun- 
dation of the procedure of the federal courts sitting in these states.” 
But there is great uncertainty as to just when the federal courts will 
follow the state procedure.” This in itself is a constant source of an- 
noyance if not of hardship. Moreover, the fact that every provision 
of a given state code of procedure must be followed, or if not followed 
its place taken by some rule of court,®® means that procedure in the 
federal courts is subjected to the same detailed regulation as procedure 
in the state courts and prey to all the evils attaching to codes of pro- 
cedure.** The solution is to replace the Comformity Act by a statute 
authorizing the Supreme Court of the United States to regulate the 
procedure of the federal courts in civil actions other than equity and 
admiralty causes, by general rules of court.” 





by the federal courts. Harkness v. Hyde, note 12, supra; Sligo Furnace Co. ». Dalton, 255 
Fed. 532 (8th Circ., 1919); Williamson v. Insurance Co., 141 Fed. 54, 59 (8th Circ., 1905). 

* Federal courts are authorized to make such rules and orders as may be necessary 
to advance justice and prevent delay. See Rev. Stat., § 918. The Conformity Act 
and this statute are to be construed together. Osborn v. City of Detroit, 28 Fed. 385 
(E. D. Mich., 1886). 

25 Boston, etc. R. Co. v. Gokey, note 22, supra; United States v. U. S. Fidelity, etc. 

Co., 186 Fed. 477 (3d Circ., 1911). 

® See cases cited, notes 19 and 20, supra. It is hardly necessary to point out that 
Pn result of saying the lower court was justified because it did or did not follow the 
state practice, has not the same binding force as saying that the lower court was wrong 
and must be reversed because it did or did not follow the state practice. 

27 Shepard v. Adams, 168 U. S. 618 (1898); Mahr v. Union Pac. R. Co., 140 Fed. 
921 (E. D. Wash., 1905). See also cases cited, notes 19, 20, 21, and 22, supra. This 
result has been reached by emphasizing the words of the statute “as near as may be.” 
See Indianapolis, ete. R. Co. v. Horst, note 18, supra, at. 300. 

28 See cases cited, notes 14 and 19, ifre. 

2° That there is uncertainty can readily be seen by a comparison of the cases cited 
in notes 19 and 20, supra. The courts p Ha rt have recognized that there is no 
clear line of cleavage between the instances in which they conform to state practice 
and those in which they do not. See De Valle Da Costa v. Southern Pac. Co., 167 
Fed. 654, 657 (D. Mass., 1909). 

30 Nor need these rules be standing rules. See Hein v. Westinghouse, etc. Co., 
168 Fed. 766, 769 (N. D. IIl., 1909). 

‘i 81 See Roscoe Pound, “Regulation of Procedure by Rules of Court,” ro In. L. 
EV. 163. 

® Steps have been taken to bring about such a reform. See Tentative Program 
and Committee Reports of the American Bar Association (Cincinnati, 1921), 167. 
The adoption of such a statute is adequately justified by the success of the Supreme 
a “Equity Rules.” See Wallace R. Lane, “Federal Equity Rules,” 35 Harv. 

EV. 276. 
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JupiciaL DETERMINATION OF THE STATUS OF FOREIGN GOVERN- 
MENTS. — A delicate problem faces any court called upon to determine 
the validity of an act done under the authority of a foreign government. 
Three situations may arise: first, where the foreign government 
had been recognized by the sovereign ‘of the forum before the act in ques- 
tion; secondly, where the foreign government has received recognition 
between the time of that act and the time of the litigation; thirdly, 
when at that later date there has been no recognition. 

In cases where recognition antedates the act the validity of which 
is tested in the litigation, the court is bound to follow the determination 
of the political departments, to which the foreign affairs of the nation 
are entrusted.! The quality of the recognition, whether de jure or de 
facto, does not alter the problem. 

The second situation presents a more difficult question. Probably 
the majority of the decisions treat the intervening recognition as retro- 
active to the time of the accession, and so resolve the second into the 
first situation. On this theory a recent English case ? held that the recog- 
nition of the Soviet Government by the British Foreign Office in 1921 
related back to the Soviet accession to power,’ so as to validate the 
passage of title to personalty condemned‘ under Soviet proceedings in 
1918. American courts likewise have frequently approved of the doctrine 
of retroactivity.* It involves, however, an undesirable fiction, which 
in its application may contradict not only actual historical facts, but 
also the evident intention of the political department. Moreover, 
the practical and logical difficulties which it presents are numerous. 
How far back recognition should relate, — whether a previous affirma- 
tive refusal to recognize should set a boundary to possible retroactivity, 
— and whether the political department may by express terms confine 
to a particular limit the retroactive force of its recognition; ® — these 
are but a few of the problems suggested. 





1 Jones v. United States, 137 U. S. 202 (1890). See Williams v. Suffolk Insurance 
Co., 13 Pet. (U. S.) 415 (1839); Foster v. Neilson, 2 Pet. (U.S.) 253, 307 (1829); 
Garcia v. Lee, 12 Pet. (U. S.) 511 (1838); O’Neill v. Central Leather Co., 87 N. J. L 
552; 94 Atl. 789 (1919). 

2 Aksionairnoye, etc. A. M. Luther v. Sagor & Co., [1921] 3 K. B. 532. For the 
facts of this case see RECENT CASES, infra, p. 619. 

3 This was in December, 1917, when the provincial government, which had been 
recognized by the United States by the Act of Ambassador Francis, March 22 of that 
year, was supplanted. See New York Times Current Hist. Mag., VI, 293. 

4 If done as a governmental act, condemnation of personal property is valid in 
the absence of constitutional protection. By a military conqueror it would be invalid 
under Art. 46, Hague Peace Conference of 1907. See II Scott, Tat HAGuE PEACE 
CONFERENCE, 397-398. 

bd ig v. Central Leather Co., 246 U. S. 297 (1917); Underhill ». Hernandez, 
168 U.S. 250 (1895); Ricaud 2. American Metal Co., Ltd., 246 U. S. 304 (1917). 
See Williams v. Bruffy, 96 U.S. 176, 186 (1877); Murray v. Vanderbilt, 39 Barb. 
(N. Y.) 140, 146 (1863); State of Yucatan v. Argumedo, 92 Misc. 574, 157 N. Y. 
Supp. 219 (1915). But see Kennett ». Chambers, 14 How. (U. S.) 38 (1852), where 
the court refused to treat the recognition of Texas in March, 1837, as retroactive 
8p gag 1836. See also United States v. Trumbull, 48 Fed. 99 (S. D. Cal., 
I 

6 In Luther v. Sagor & Co., supra, the court construed a statement of the foreign 
office that the Soviet Government was recognized ‘“‘as from Mar. 16” to mean “as 
on Mar. 16.” “As on Mar. 16” was then construed to mean “as on Mar. 16 and 
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Courts that reject the retroactive theory in the second situation are 
faced with the identical problem which all courts meet where the facts 
arise under the third. Three solutions are then available. First, until 
an affirmative recognition is accorded by the political department, the 
prior status may be deemed to continue.’ This fiction, too, frequently 
mocks the truth. Recognition being a concession, not a right,’ it is 
clear that silence by the executive does not necessarily connote that 
a new government® does not de facto exist. Considerations of policy,’° 
or interests of diplomacy, may restrain a political expression of recog- 
nition long after a government is in actual de facto control. This alter- 
native, moreover, in jurisdictions where in the second situation the 
retroactive theory is accepted, results in an arbitrary distinction. Ina suit 
by X brought before any recognition, the governmental act of the foreign 
de facto authority would be declared a nullity, while in a suit by Y, 
brought after recognition, the same act would be declared valid. Again, 
the logical extension of this doctrine involves the unfortunate result 
that where a de facto government " fails, without having been recognized 
as such, all of its acts are void.” Thus to hold that a de facto authority, 
in complete control of the government, must maintain its position till 
recognition in order to validate its governmental acts,” offends both 
reason and justice. 

A second and more commendable practice is that of allowing the court 
to investigate the situation as a matter of fact, and independently to 
decide the status in question.“ Where the political department has 





prior,” thus relating it back to the time of the original accession of the Soviet officials. 
It seems not unreasonable that the Secretary was attempting to limit the period 
within which retroactivity, if intended at all, was to apply. 

7 Marshall, J., in Rose v. Himely, 4 Cranch (U.S.) 241, 272. Story, J., in Gelston 
v. Hoyt, 3 Wheat. (U.S.) 246, 324 (1818). Accord: Kennett v. Chambers, 14 How. 
(U.S.) 38 (1852); Williams v. Suffolk Insurance Co., 13 Pet. (U. S.) 415 (1839); 
Dimond ». Petit, 2 La. Ann. 537 (1847); Clark v. United States, Fed. Cas. No. 2838 
(D. Pa., 1811); The Hornet, Fed. Cas. No. 6705 (D. N. C., 1870). See United States 
v. Hutchings, 2 Wheel. Cr. C. (N. Y.) 543 (1817); Neuva Anna, 6 Wheat. (U.S.) 193 
(1821); United States v. Pico, 23 How. (U. S.) 321 (1859). 
~_8 See Moore, Dicrest oF INTERNATIONAL Law, § 27. But see HALL, INTERNA- 
TIONAL Law, 7 ed., 88, where it is said that recognition cannot be withheld when 
earned. Yet the United States in the case of Huerta in 1913, and pérhaps with refer- 
ence to Soviet Russia to-day, clearly takes the position that where a government is in 
control, and able-and willing to assume its foreign obligations, recognition may be with- 
held if the moral character of the government is questionable. Where the moral force 
operated the other way, we have gone to the extreme of recognizing a government 
which had no geographic locations, and no de facto éxistence, as in the recognition 
of the Czecko-Slovak Nation, Sept. 2, 1918. See 12 Am. Pox. Sc. Rev. 715-718. 

® The distinction between the recognition of a new government and the recognition 
of a new state is pointed out by Moors, op. cit., § 78. See on this point, 5 Am. J. 
Int. LAw, 66-83. 

10 Thus the United States never recognized Huerta, in Mexico. See note 8, supra. 

4 Well defined in Thorington v. Smith, 8 Wall. (U. S.) 1, 9 (1868), as a govern- 
ment of paramount force. 

2 See language to this effect in Williams v. Bruffy, 96 U.S. 176 (1877). But 
contra, United States ». Rice, 4 Wheat. (U. S. ) 246 (1819). 

13 Seward expressed the opinion, in a letter to the Mexican Minister Romero 
Aug. 9, 1865, that temporary de facto power was enough to validate a governmental 
act. See Dre. Cor. 1865, III, 486-488, quoted in part in Moorg, op. cit., I, 238. 

4 Divina Pastora, 4 Wheat. (U.S.) 52 (1819); The Josepha Segunda, 5 Wheat. 
(U. S.) 238 (1820). In 1821, however, the United States Supeme Court repudiated 
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been absolutely silent this approach has perhaps its greatest justifica- 
tion. But a distinction must here be observed between cases where 
the issue turns upon the recognition and those where it turns upon the 
existence of the de facto government. In the former, political conse- 
quences may be involved and the jurisdiction is therefore a dangerous 
‘ one for the court to exercise. In the latter the court can function with 
greater safety, though with less facility, because of the greater difficulty 
of proof of the actual facts. The risk of an inaccurate finding, however, 
is one which the litigants have invited, and if the burden of proof is one 
‘ which they aré unable to sustain, they cannot complain. 

The third and it seems the most sound approach to this problem 
is supported by very little authority. In United States v. Trumbull,® 
the court spoke through Mr. Justice Rose: “It is beyond question 
that the status of the people composing the Congressional party at 
the time of the commission of the alleged offense, is to be regarded 
by the court as it was then regarded by the political or executive de- 
partment of the United States.” And in 1918 the English Chan- 
cery Division actually did send to the political department for a 
precise statement concerning the status of the government in ques- 
tion at the time of the act under consideration.'* This approach alone 
seems free from objection. Nor is it coercive on the political department, ; 
especially since qualified recognitions !” are established by international 
custom. Moreover, it is applicable alike to all situations. It assures 
uniformity and consistency, and abolishes fictions. Even where there) 
has never been recognition and the issue is the existence of the de facto 
governments, in which case a political expression would of course be only 
evidence, and not binding — it would be a preferable practice to that 
of permitting the court to proceed on evidence offered by the litigants.” 
The government can much more conveniently and accurately, through 
its consular and diplomatic records, determine the real situation. Where 
there has been recognition, requesting a political expression of its charac- 
; ter and extent avoids the friction '* likely to follow a judicial determi- 
nation. Had the English Court of Appeals in the present case accepted 
the precedent of Chancery in this respect, it would have avoided the 
result now achieved, of holding * that recognition from the Foreign 
Office in 1921 related back so as to constitute a political recognition 





this practice. See La Conception, 6 Wheat. (U. S.) 235 (1821), overruling “VV Wheel. 
Cr. C. (N. Y.) 597 (1819). A more recent expression seems to modify this view. 
See Ricaud v. American Metal Co. Ltd., 246 U. S. 304 (1917). See also Lincoln ». 
United States, 197 U. S. 419 (1905). ‘ 

15 48 Fed. 99, 104 (S. D. Cal., 1891). 16 In re Suarez, [1918] 1 Ch. 176 

17 So-called recognition sub modo. Hatt, INTERNATIONAL Law, 83. M 
DIGEST OF INTERNATIONAL LAw, § 27. 

18 The status of a foreign government is primarily a political question. Moore, 
r op. cit., § 50. HALL, op. cit., 83, f. See 62 Sor. J. & W. Rep. 359, and 14 Am. J 
INT. Law, 523 (1920). See judicial expressions in United States v. Palmer, 3 
Wheat. (U. S.) 616, 634 (1818); Luther v. Borden, 7 How. (U. S.) 1, 42, 43, 57 
(1849); United States 2. Trumbull, 48 Fed. 99 (S. D. Cal., 1891); United States 
v Hrothings 2 Wheel. Cr. C. (N. Y.) 543 (1817); The Three Friends, 116 U. S. 
1, 63 (1897 

19 The question of recognition should never have been raised in the case, but the 
court treated it as the essential element. If the Soviet was de facto the government 
of Russia, title to the property condemned would have passed by the subsequent 
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of the Soviet Government in 1918, although the Prime Minister ” in 
tg919 had said: “The Bolshevist government has committed crimes 
against the allied subjects, and has made it impossible to —— it 
even as a civilized government.” 





THE PowER oF A Court oF Equity TO ORDER A NONRESIDENT 
DEFENDANT TO Do A Positive Act In ANOTHER STATE. — The power 
of a court of equity acting im personam to order a positive act in another 
state has generally been denied ! on two grounds: interference with the 
sovereignty of the other state* and inability to enforce the execution 
of its decree.* Interference with the sovereignty of the other state, 
however, is a circumstance appealing to the discretion of the chancellor 
rather than a bar to the jurisdiction, and although in a particular case 
it may be so great as to be ground for denying relief it should not be 
used as a solving phrase.* States do not exercise a “visitorial jurisdic- 
tion” over every private act affecting property within their territory.® 
Moreover, there is a strong social interest in this country where business 
has so little regard for state lines ® not to make such state lines impas- 
sable barriers to the specific performance of an obligation to deliver 
property beyond the state border.’ No court will willfully make a decree 





sale whether or not England had recognized the Soviet Government politically. 
This distinction is generally overlooked. See Pelzer v. United Dredging Co., re- 
ported N. Y. L. J., Feb. 9, 1922, P. 1659. 

20 Lioyd George, in the House of Commons, April 16, 1919. 


1 The effect of the general statement is somewhat limited by the fact that cases 
ordering positive acts in another state do occur in the books. Consolidated Render- 
ing Co. v. Vermont, 207 U.S. 541 (1908) (production of books before the grand 
jury); Vineyard Land Co. ». Twin Falls Co., 245 Fed. 9 (oth Circ., 1917) (protection 
of local property); Kempson v. Kempson, 63 N. J. Eq. 783, 52 Atl. 360, 625 (2902) 
(vacating a decree of a court in another state); Langford v. Langford, 5 L. J. Ch. 
[N. S.] 60 (1835) (receiver of Irish rents). But cf. Port Royal Ry. Co. ». Hammond, 
58 Ga. 523 (1877). See Joseph H. Beale, “The Jurisdiction of Courts over Foreigners,” 
26 Harv. L. REV. 289, 292. 

* The courts have stopped only at direct interference; indirect interference of all 
sorts is tolerated. Massie v. Watts, 6 Cranch (U. S.) 148 (1810) (specific perform- 
ance: land in another state); Gardner ». Ogden, 22 N. Y. 327 (1860) (constructive 
trust: land in another state); Alexander »v. Tolleston Club, rr1o Ill. 65 (1884) (tort 
in another state). Cf. Mississippi R. Co. ». Ward, 2 Black (U. S.) 485 (1862 (no abate- 
ment of a nuisance in another state). See further Kerr, INJUNCTIONS, 5 ed., 12. 

® See 17 Harv. L. REv. 572. 

* But see Joseph H. Beale, supra, at 292. 

5 A deed to land in another state executed under duress of the local court is valid 
at the situs. Gilliland v. Inabnit, 92 Iowa, 46, 60 N. W. 211 (1894). 

® See Nichols & Shepard Co. v. Marshall, 108 Iowa, 518, 520, 79 N. W. 282 (1899). 

” Other grounds tentatively suggested in support of the power of equity to order 
a positive act in another state are consent implied from considerations of mutual 
benefit, the fact of federal union, the relinquishment of many of the prerogatives 
of sovereignty by the states, and their community of interests. See 21 Harv. L. 
REV. 354, 355. The relinquishment of prerogatives to the federal government and the 
fact of federal union, however, would not extend the power of a sister state. 

It has been stated as a matter of fact that the modern tendency is to attach less 
weight to interference with the sovereignty of another state. See 30 Yate L. J. 
865. But it would seem that the courts are reluctant to interfere with property in a 
foreign country where there is no business justification for so doing. Matthaei ». 
Galitzin, L. R. 18 Eq. 346 (1873). See further, Joseph H. Beale, supra, at 292. 
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in known violation of the laws of another state. In other cases, it is 
submitted, the interests of the defendant are sufficiently protected 
by making the prohibition of the other state a defense to any proceedings 
to enforce or to punish for failure to obey the decree.* Such a rule 
would reduce interference with the sovereignty of the other state to a 
minimum and is an adequate safeguard to interstate relations.® 

The second objection: inability to enforce the decree, gives greater 
pause. But here again although there may be insuperable difficulties 
to the enforcement of a decree calling for certain acts in another state 
it does not follow that a court of equity acting im personam can never 
effectively enforce a decree calling for an act in another state.!® As 
against a defendant domiciled at the forum, personal jurisdiction may be 
obtained by constructive service " and — if the act abroad is perform- 
able by an agent *— the usual means of enforcement are available. 
The difficulties of enforcement are increased in the case of a nonresi- 
dent defendant, but the matter is one of degree."® Once the defendant 
has been personally served within the territory, no matter how short 
his stay, he is bound by all subsequent orders in the cause without 
further personal service.!® His local property may be sequestered.'® 
He might be forced to give a bond for performance.” A writ similar 
in nature to that of ne exeat might be provided by statute ’* against 





® Impossibility of performance is a defense to contempt process. See RAPALJE, 
ConTEMPT, § 137. In case of doubt the court may require the plaintiff to execute 
a counterbond in favor of the defendant. 

® The usual argument in support of the jurisdiction of a court of equity to grant 
specific performance of a contract to convey foreign land is that the deed is executed 
at the forum and that there is no act interfering with the foreign sovereign since 
whatever legal consequences attach to the deed do so by the law of the situs. See 
Joseph H. Beale, supra, at 293-294. 

10 The defendant may be forced to do all that he can-legally do by the law of the 
situs to give effect to the decree. Phelps v. McDonald, 99 U. S. 298, 308 (1878). 

11 Kempson v. Kempson, 63 N. J. Eq. 783, 52 Atl. 360, 625 (1902). 

22 So far as is known, the courts uniformly refuse to issue a decree which will 
require the defendant to act abroad in person. See Waterhouse v. Stansfield, 10 
Hare, 254 (1852). But see 30 YALE L. J. 865, suggesting that the defendant in such 
case might be forced to give a bond conditioned on the performance of the decree. 

18 Dunn v. M’Millen, 1 Bibb. (Ky.) 409 (1809); Ward v. Arredondo, Hopkins Ch. 
(N. Y.) 213 (1824); Cleveland »v. Burrill, 25 Barb. (N. Y.) 532 (1857). Contra, 
Wicks v. Caruthers, 13 Lea (Tenn.) 353 (1884). 

As a practical matter, unless the defendant was domiciled at the forum at the 
date of the decree it would seem immaterial — so far as enforcement goes — whether 
he was a nonresident from the beginning. Michigan Trust Co. »v. Ferry, 228 U. S. 
346 (1912) (money decree against an administrator who changed his domicil before 
the decree was rendered.) A distinction may be taken between a decree for a money 
payment and one for some other act, since the former may be sued on in an action 
of debt in another state. Sistare v. Sistare, 218 U. S. 1 (1909). But see Walter 
Wheeler Cook, ‘The Powers of Courts of Equity,” 15 Cox. L. REv. 228, 243. See 
Joseph H. Beale, supra, 193, 283. 

( p Darrah v. Watson, 36 Iowa, 116 (1873); Peabody v. Hamilton, 106 Mass. 217 
1870 

18 Michigan Trust Co. v. Ferry, 228 U.S. 346 (1912); Dunn ». M’Millen, 1 Bibb. 
(Ky.) 409 (1809); Cleveland v. Burrill, 25 Barb. (N. Y.) 532 (1857); Matteson ». 
Scofield, 27 Wis. 671 (1871). 

16 Sequestration is available when the defendant cannot be found or is recalcitrant. 
See Huston, ENFORCEMENT OF DECREES IN EQuITY, p. 81. 

17 See 30 YALE L. J. 865. 

18 Tt might be quiiiioass whether such a statute would be unconstitutional, as 
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his leaving the jurisdiction, and forfeiture of the equitable bail would 
not prevent his being punished for contempt if subsequently caught 
within the territory.!® But neither his failure to perform ” nor lack of 
actual power in the court to enforce the decree at the moment of its 
rendition“ can affect its validity. Within the territory it remains a 
binding obligation and under the full faith and credit clause it may be 
set up as record evidence of the equities in any subsequent litigation in 
another state.” 

A recent New York case,” in granting specific performance of a con- 
tract under aggravating circumstances, ordered the defendant, a resi- 
dent of California who had been personally served with process in New 
York, to ship a thoroughbred stallion jointly owned by him and the 
plaintiff from California to the plaintiff’s stock farm in Kentucky. To 
the objection that the plaintiff in the first instance should have applied 
to the court which could give practical effect to its decree,* it may be 
answered that as the New York court, after service of process, surren- 
dered control over the defendant only out of regard for the ‘“‘decencies 
of civilization,” * so the defendant through corresponding decency. should 
obey its decree without further coercion. The decree calling for a single 
definite act, the New York court could easily ascertain whether it had 
been obeyed. No hardship in procuring evidence presented itself. 
Further, if the obligation was to deliver the stallion in Kentucky ,* a 





violating the privileges and immunities of the citizen; but the writ of ne exeat was 
known long before the adoption of the Constitution and is a reasonable method of 
enforcing a decree. Goodwin v. Clarke, 2 Dickens Eng. Ch. Rep. 497 (1774). New 
Jersey without the aid of special statute has extended the use of the writ to secure 
restraint on an habitual drunkard: Jn re Kearney, 21 N. J. L. J. 25 (1897); and to 
secure the custody of children: Palmer v. Palmer, 84 N. J. Eq. 550, 95 Atl. 241. (1915). 

18 The equitable bail is to secure the payment of the debt (or performance of the 
obligation). See 1 WarITEHoUSE, Equity Practice, 1915 ed., § 433. The commit- 
ment for contempt is to vindicate the authority of the court, See Powell v. State, 
48 Ala. 154, 156 (1872). 

20 Burnley v. Stevenson, 24 Ohio St. 474 (1875). 

21 It is submitted that the requirement of our law at the present day is potential 
rather than actual power of enforcement. Michigan Trust Co. v. Ferry, 228 U. S. 
346 (1912). See 27 YALE L. J. 946, 948. 

* The principle of res judicata has the same application in equity as at law. See 
2 BLACK, JUDGMENTS, 2 ed., § 518. It is immaterial whether the second suit be in 
equity or at law. See 1 FREEMAN, JUDGMENTS, 4 ed., § 428. 

Courts of other states have enforced the decree as a cause of action within their 
own jurisdiction. Roblin v. Long, 60 Howard Pr. (N. Y.) 200 (1880); Mallette ». 
Scheerer, 164 Wis. 415, 160 N. W. 182 (1916); Matson v. Matson, 186 Iowa, 607, 
173 N. W. 127 (1919). Contra, Bullock v. Bullock, 52 N. J. Eq. 561, 30 Atl. 676 
(1894); Fall v. Fall, 75 Neb. 120, 113 N. W. 175 (1907), aff'd 215 U.S. 1 (19009). 
But see Walter Wheeler Cook, supra, 15 Co. L. REv. 228, 243. 

As a defense: Burnley »v. Stevenson, 24 Ohio St. 474 (1875); Dunlap v. Byers, 
110 Mich. 109, 67 N. W. 1067 (1896). 

A debt arising from an equitable decree is enforceable in another state by an action 
at law. Sistare v. Sistare, 218 U.S. 1 (1910). 

*8 Madden »v. Rosseter, 114 Misc. (N. Y.) 416, 187 N. Y. Supp. 462, aff’d 187 
N. Y. Supp. 943 (App. Div.), 1921. For the facts of this case see RECENT CASES, 
infra, p. 617. 

*4 Kimball 2. St. Louis R. Co., 157 Mass. 7, 31 N. E. 697 (1892). See Dicey, 
Conr.ict or Laws, 2 ed., pp. 41-42. 

28 Michigan Trust Co. v. Ferry, supra, at 353, per Mr. Justice Holmes. 

*6 The exact nature of the defendant’s obligation does not clearly appear on the facts. 




















RECENT CASES 613 


decree of the California court or of the Kentucky court would be just 
as objectionable as that of the New York court since either, to compel 
the defendant to do his full duty, would have to order an act in another 
state. It would seem, then, that inasmuch as the legal effect of the New 
York decree was primarily to establish a personal obligation *” on the 
defendant there was nothing to be gained by refusing the plaintiff 
relief with the defendant properly before the court. 

It is impossible to catalogue the cases in which relief should be granted 
and those in which it should be denied. Each case should be decided 
on its own facts in the light of all the circumstances.* The rights of 
third parties beyond the boundaries of the state should be given special 
consideration.” The local court, however, is not bound to give the 
same remedy as that which would be granted by the other state,*° and 
relief need not necessarily be refused because of the possibility of a 
divergence of state law.** Assuming that an equitable decree is a final 
adjustment of the rights of the parties, possessing some of the elements 
of a judgment at law and not a mere process of execution,” contrary 
state policy * or mistake of foreign law * is no bar to full faith and credit 
in the United States.** The plaintiff should certainly be forced to show 
an extreme case, but when he has done so, it should affirmatively appear 
that the decree would interfere with the sovereignty of the other state 
or in and of itself be impossible to enforce before equitable relief should 
be denied him.* 





RECENT CASES 


ADMIRALTY — JURISDICTION — STATE PROCEEDINGS JN REM AGAINST 
FOREIGN VESSELS. —The plaintiff, at work on a dock, was injured when a 





27 See William Barbour, “The Extra-Territorial Effect of the Equitable Decree,” 
17 Micu. L. REv. 527, 548-550. 

28 “The development of equity in England was obtained by a method of seeking 
results in concrete causes.” See Roscoe Pound, “Mechanical Jurisprudence,” 
8 Cot. L. REv. 605, 611. 

29 Harris v. Pullman, 84 Ill. 20 (1876). See the explanation of the decision in Fall 
v. Fall, supra, by Mr. Justice Holmes in Fall v. Eastin, 215 U.S. 1, 15 (1909). 

80 See 25 Harv. L. REV. 653. 

31 But equity in its discretion may refuse to issue a decree which will leave the 
party in peril of a conflicting decree in another state. Harris v. Pullman, supra, at 27. 

8 See Walter Wheeler Cook, supra, 15 Cox. L. Rev. 228, 243; W. N. Hohfeld, 
“The Relations Between Law and Equity,” 11 Micu. L. REv. 537, 551; William Bar- 
bour, supra, 17 Micu. L. Rev. 527. See 26 YALE L.J. 331. See Huston, ENFORCE- 
MENT of DECREES IN EQUITY, pp. 151-153. Cf. 25 Harv. L. REv. 653. See also the 
cases cited under note 22, supra, especially Matson v. Matson and Bullock »v. Bullock. 

% Kenney v. Supreme Lodge, 252 U. S. 411 (1920)- 

3 Fauntleroy v. Lum, 210 U. S. 230 (1908). 

85 See 22 Harv. L. REV. 51. 

86 A New York receiver was also appointed with power to proceed to California 
to get the stallion. It would seem that such appointment has no effect in rem, but 
the query has been raised as to the substantial difference between the act of the de- 
fendant under duress of the court and the decree of the court itself. See Fall v. Eastin, 
215 U.S. 1, 10 (1909). See also Walter Wheeler Cook, supra, at 129. Such a ques- 
tion, however, is beyond the scope of the present note. 

As to the effect of the appointment of a receiver over property in another state, 
see 1 CLARK, RECEIVERS, sf 57, 483. 
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defective pulley used on The Bee, a foreign vessel, allowed some cement sacks 
to fall. A local statute provides for a lien for all injuries caused by vessels 
navigating the waters of the state. (2 OLSON, 1920 OrEG. Laws, §§$ 10281- 
10288.) The plaintiff instituted proceedings im rem under the statute. There 
were no maritime liens on the vessel. Upon the intervention of the owners 
as Claimants, the lower court rendered a personal judgment. Held, that the 
case be remanded for enforcement of the lien in rem. Cordery v. The Bee, 201 
Pac. 202 (Oreg.). 

Where a maritime cause of action is involved, a state statute creating a lien 
enforceable in rem in the state courts is unconstitutional. The Hine v. Trevor, 
4 Wall. (U. S.) 555. But, since the test of admiralty tort jurisdiction is local- 
ity, the tort in the principal case was not maritime. The Plymouth, 3 Wall. 
(U. S.) 20; Keator v. Rock Plaster Mfg. Co., 256 Fed. 574 (S.D. N. Y.). In 
such cases a statutory proceeding im rem in a state court against a domestic 
vessel is valid. The Winnebago, 205 U.S. 354; Stapp v. Clyde, 43 Minn. 192, 
45 N. W. 430. The principal case rightly goes a step further and holds constitu- 
tional such a proceeding against a foreign vessel. See Knapp & Co. v. McCaf- 
frey, 177 U.S. 638, 643, 647; The Robert W. Parsons, 191 U.S. 17, 25. There 
are two conceivable constitutional objections to the validity of the statute: 
(1) that it interferes with the Federal control of interstate or foreign commerce; 
(2) that it interferes with Federal admiralty powers. But these objections 
apply as well where a state lien is enforced against domestic vessels engaged 
in interstate commerce. And in such a case the objections have not been 
upheld. The Winnebago, supra. The interference with Federal admiralty 
power is more arguable where there are maritime liens as well, but the plaintiff 
cannot assert the constitutional rights of a class to which he does not belong 
when there is no objection on his own account. New York ex rel. Hatch v. 
Reardon, 204 U.S. 152; The Winnebago, supra. 


ADMIRALTY — PRACTICE — APPLICATION OF EQUITABLE PRINCIPLES — 
Errect or Misconpuct. — Through fraud the libelant obtained a contract 
to make repairs on a vessel at their reasonable value. In a libel in rem to re- 
cover for these repairs, he wilfully included several items for work not actually 
performed. Held, that the libelant recover the reasonable value of services 
na che) Anderson v. S. S. Kalfarli, N. Y. L. J., Dec. 24, 1921 (C. C. A., 
2d Circ.). 

A court of admiralty has not equitable jurisdiction. Andrews v. Essex Fire 
& Marine Ins. Co., 3 Mason (U. S.), 6 (Circ. Ct., rst Circ.); The Eclipse, 135 
U.S. 599. But it is not bound by strict rules, and to those cases coming within 
its jurisdiction it applies equitable principles. The Juliana, 2 Dods. 504; 
Higgins v. Anglo-Algerian S.S.Co., Lid., 248 Fed. 386 (2d. Circ.). This case 
raises the question how far admiralty should deny recovery on account of miscon- 
duct. In the case of seamen, misconduct may result in a partial or total for- 
feiture of wages. Macomber v. Thompson, 1 Sumner (U. S.), 384 (Circ. Ct., 
1st Circ.). To extend this principle to the case of a repairman, denying re- 
covery for the reasonable value of the repairs, would, it seems, result in an 
unwarranted penalty. The interests of navigation, which justify such a for- 
feiture for misconduct of seamen, do not require that all maritime services be 
subject to like forfeitures. Thus in the case of salvage contracts obtained 
through inequitable means, the courts generally allow recovery for ordinary 
salvage. Brooks v. S. S. Adirondack, 2 Fed. 387 (S. D. N. Y.); The Don Carlos, 
47 Fed. 746 (N. D. Cal.). But see The No. Carolina, 15 Pet. (U. S.) 40. 
Cf. The Ann C. Pratt, 18 How. (U. S.) 63. Conceding the libelant’s right to 
recover, there seems no sound reason for compelling him to resort to a court 
of law, as is done when the right is to nominal, or small substantial, damages 
only. See Barnett v. Luther, 1 Curtis (U.S.), 434 (Circ. Ct., rst. Circ.); Ely v. 
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M: urray & Tregurtha Co., 200 Fed. 368 (ist. Circ.). Such a course would differ 
in its effect-from the refusal of equity to give relief in its concurrent jurisdiction, 
since here the libelant by pursuing his remedy in personam at law would achieve 
substantially the same result as he is seeking in admiralty. The recovery allowed 
in a court of law would be measured by the substantive law of admiralty. 
Chelentis v. Luckenbach S. S. Co., 247 U. S. 372; Berg v. Phila. & R. Ry., 266 
Fed. sor (E. D. Pa.). See 33 Harv. L. REV. 300. 


CONSTITUTIONAL LAW— MAKING AND CHANGING CONSTITUTIONS — 
EFFECT OF ACQUIESCENCE ON IRREGULARLY ADOPTED AMENDMENT. — The 
Constitution of Alabama provides that the legislature shall appoint a day 
for special elections at which proposed constitutional amendments are to be 
submitted. (Ata. Const., § 284.) In the case of the ‘Soldiers’ and Sailors’ 
Poll Tax Exemption Amendment” the legislature delegated this power to 
the Governor. The voters accepted the amendment and it was recognized ~ 
by the governmental departments of the state, including the Supreme Court. 
(Cornelius v. Pruet, 204 Ala. 189, 85 So. 430.) Quo warranto proceedings were 
brought against the defendant, a jury commissioner, on the ground that the 
amendment had not been properly adopted, and that, not having paid a poll 
tax, he was not a qualified elector and hence ineligible to hold his office under 
the constitution. (Ata. Const., § 178.) The defendant’s demurrer was over- 
ruled. Held, that the judgment be affirmed. Hooper v. State, 89 So. 593 (Ala.). 

For a discussion of the principles involved, see NOTES, supra, p. 593. 


CrIMINAL LAW — FORMER JEOPARDY — SEPARATE CONVICTIONS FOR THE 
ROBBERY OF Two PERSONS ON ONE Occasion. — The defendant on the same 
occasion robbed A and B, and was convicted of the robbery of A. On an indict- 
ment for the robbery of B the defendant pleaded former jeopardy. Held, 
that a judgment overruling the plea be affirmed. Thompson v. State, 234 
S. W. 400 (Tex.). 

Where two distinct acts result in as many crimes, even though in the same 
transaction, prosecution for one will be no bar to prosecution for the other. 
Mann v. Comm., 118 Ky. 67, 80 S. W. 438; Ashton v. State, 31 Tex. Cr. R. 
482, 21 S. W. 48. Contra, Dean v. State, 9 Ga. App. 571, 71 S. E. 932. More- 
over, one may by the same act commit two distinct offenses and be prosecuted 
separately for each. State v. Inness, 53 Me. 536. See WHARTON, CRIMINAL 
PLEADING & Practice, §§ 468-471. ‘The validity of the plea of former jeop- 
ardy depends, not upon whether the defendant has once before been in jeopardy 
for the same act, but upon whether he has been in jeopardy for the same 
offense. See Gavieres v. United States, 220 U. S. 338, 342; Morey v. Comm., 
108 Mass. 433, 434. In larceny cases the authorities are in conflict. One line 
of authority holds that a defendant can only once be put in jeopardy for the 
taking, on one occasion, of the property of several persons. State v. Sampson, 
157 lowa, 257, 138 N. W. 473. See Hoiles v. United States, 3 McAr. (D.C.) 
370. But see Comm. v. Sullivan, 104 Mass. 552. But this anomalous rule is 
limited to larceny. Whether, in the principal case, there were two acts or 
one act, the defendant clearly committed two separate offenses. The decision 
is correct. Keeton v. Comm., 92 Ky. 522, 18 S. W. 359; State v. Bynum, 117 
N. C. 749, 23 S. E. 218. See also In re Allison, 13 Colo. 525, 22 Pac. 820. 


CusToMs AND USAGES — SALVAGE — USAGE OF RENDERING SALVAGE SERV- 
ICES GRATUITOUSLY. — By a long established usage, fishing vessels on the 
coast of British Columbia rendered aid to each other gratuitously. The plain- 
tiff performed salvage services for the defendant without actual knowledge 
of thecustom. Held, that the defendant is not liable for salvage. The “‘ Freiya” 
¥. Ie ma so D. L. R. 330. 
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A usage is an established mode of dealing, which may determine the meaning 
to be imputed to acts or words. Miller v. Wiggins, 227 Pa. St. 564, 76 Atl. 
711; Byrd v. Beall, 150 Ala. 122, 43 So. 749. The only possible function of the 
usage in the principal case would be to explain the terms of a consensual rela- 
tionship, as the parties should have understood them. But since the right of 
a salvor to compensation is not based on consent, the usage is immaterial in 
so far as it shows a lack of consent to pay for salvage. See 33 Harv. L. REv. 
453. Nor is it competent, in the absence of consideration, to prove an implied 
contract of the salvor not to claim compensation. The court is really changing 
the rule of law allowing recovery for salvage service. Even where parties 
contract subject to a usage, it will not be given effect if unreasonable or against 
public policy. Minneapolis Sash & Door Co. v. Metropolitan Bank, 76 Minn. 
136, 78 N. W. 980; Dickinson v. Gay, 7 Allen (Mass.), 29. See 7 Vin. ABR. 180. 
Because it furthers a social interest in the conservation of wealth, salvage 
service enjoys great favor in the law. See BENEDICT, ADMIRALTY, 4 ed., § 224. 
To adopt a usage which removes compensation as an incentive to such service 
is undesirable. 


DAMAGES — ExcessIVvE DAMAGES — Computsory REMITTITUR.—In an 
action under a death statute, the jury awarded the plaintiff $5000 damages 
for the loss of his eleven-year-old child. The upper court finds $2500 the high- 
est amount that could be reasonably awarded. Held, that the judgment be 
Hegre x $2500, and affirmed. Interurban Railway Co. v. Trainer, 233 S. W. 
816 (Ark.). 

The usual practice where excessive damages have been awarded is to affirm 
the judgment, conditioned upon the plaintiff agreeing to a specified remittitur. 
Finch v. No. Pacific R. R. Co., 47 Minn. 36, 49 N. W. 329; No. Chicago St. 
R. R. Co. v. Wrixon, 150 Ill. 532, 37 N. E. 895. But see Watt v. Watt, [1905] 
A. C. 115. Cf. Lionell, Barber & Co. v. Deutsche Bank, London Agency, [19109] 
A. C. 304. And see Beach v. Bird & Wells Lumber Co., 135 Wis. 550, 116 N. W. 
245. See Austin W. Scott, “Progress of the Law, 1918-1919 — Civil Proce- 
dure,” 33 Harv. L. Rev. 236, 248. If the plaintiff is allowed the greatest 
amount which the jury could reasonably have given, and if there is no evidence 
that the size of the verdict was due to prejudice, neither party has any valid 
objection. The jury has found that the defendant is liable in at least that sum, 
and the court has found that the plaintiff is entitled to no more. Granting 
the validity of any remittitur, there seems to be no reason why the court should 
not, as in the principal case, compel it, whether the plaintiff agrees or not. 
To permit the plaintiff to force a new trial on the chance of getting more than 
he is, ex hypothesi, entitled to, can serve no just purpose. Yet only a few 
courts have hitherto adopted compulsory remittitur. Rice v. Crescent City R. R. 
Co., 51 La. Ann. 108, 24 So. 791; Wichita & Colorado Ry. Co. v. Gibbs, 47 Kan. 
274, 27 Pac. 991. And the United States Supreme Court has held in a tort 
action that it violates the constitutional guaranty of trial by jury in Federal 
courts. Kennon v. Gilmer, 131 U.S. 22. 


DAMAGES — MEASURE OF DAMAGES — IMPAIRED PURCHASING POWER OF 
Money. — In an action for damages for personal injuries, the jury were in- 
structed that they might consider the impaired purchasing power of the dollar 
in assessing damages. The defendant excepted. Held, that the exception be 
= Halloran v. New England Telephone & Telegraph Co., 115 Atl. 143 

G2. 

Damages for personal injuries commonly include at least three elements, 
viz., compensation for medical expenses, for physical pain and mental suffer- 
ing, and for loss of earnings. The first occasions no difficulty in computa- 
tion. The second is an expression of the value which the jurors attach to an 
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intangible injury. This expression must necessarily be in terms of money, but 
since money has only a relative value, it is proper to take the general price 
level into account in making the award. See Hurst v. C. B. & Q. R. Co., 280 
Mo. 566, 219 S. W. 566; Noyes v. Des Moines Club, 186 Iowa, 378, 170 N. W. 
461. To be accurate, it seems that it is the purchasing power at the time the 
pain occurred which should be considered, for damages should be computed as 
of the time of the loss. Cf. 34 Harv. L. REv. 422. But see Rigley v. Prior 
233 S. W. 828 (Mo.). Similarly, where the element under consideration is 
loss of earnings, damages should be computed as of the time of the incapacity; 
but here it is not the purchasing power of the dollar, but the current standard 
of wages, which should govern. Canfield v.C. R. I. & P. Ry. Co., 142 Iowa, 
658, 121 N. W. 186. Cf. McNichol v. P. Burns & Co., Lid., [1919] 3 W. W. 
Rep. 621; Tankersley v. Lincoln T. Co., 104 Neb. 24, 175 N. W. 602; Roeder v. 
Erie R. Co., 164 N. Y. Supp. 167 (Sup. Ct.). But see Hurst v.C. B. & Q. R. 
Co., supra; L. & N. R. Co. v. Williams, 183 Ala. 138, 62 So. 679. The in- 
struction in the principal case is open to criticism for failing to point out this 
distinction; but since the verdict was for a lump sum, and since in the matter 
of a jurors are chancellors, it is hard to say that the error was preju- 
dicial. 


EASEMENTS — REMEDY OF GRANTEE OF EASEMENT AGAINST OWNER OF 
SERVIENT TENEMENT WHO Fairs To Pay Taxes. — The defendant’s land 
was subject to an easement of passage in favor of the plaintiff’s adjoining 
land. The servient tenement having been sold for delinquent taxes, the plain- 
tiff seeks an order that the defendant pay the taxes and redeem the land. 
The defendant had not covenanted to pay taxes. Held, that the order be 
denied. Campbell, Wilson & Horne, Lid. v. Great West Saddlery Co., Lid., 
59 D. L. R. 322 (Alta.). 

If the plaintiff’s easement is not cut off by the tax sale it is evident that 
he needs no equitable relief. Such would be the case if the servient tenement 
was assessed at its value subject to the easement. Jackson v. Smith, 153 App. 
Div. 724, 138 N. Y. Supp. 654, aff’d, 213 N. Y. 630; Tax Lien Co. v. Schultze, 
213 N. Y.9, 106 N. E. 751. See also Hall v. McCaughey, 51 Pa. St. 43; Tabb v. 
Comm., 98 Va. 47, 34S. E.946. However, if the land was assessed at its fee simple 
value, without reference to the particular interests therein, the land itself 
must respond for the taxes. If all the proceedings are regular, the tax deed 
passes a title free from all incumbrances whatsoever. Hanson v. Carr, 66 
Wash. 81, 118 Pac. 927. See Hill v. Williams, 104 Md. 595, 65 Atl. 413. Even 
under such circumstances, there would seem to be no basis for equitable re- 
lief. Non-performance of an affirmative statutory duty affords no cause of 
action to an individual incidentally harmed. See Cowley v. Newmarket Local 
Board, [1892] A. C. 345; City of Rochester v. Campbell, 123 N. Y. 405, 25 N. E. 
937. See also Durnherr v. Rau, 135 N. Y. 219, 32 N. E. 49. It should be 
noted that the plaintiff is not without means of protecting his interest. He 
may himself pay the taxes. See Bennett v. Hunter, 9 Wall. (U. S.) 326; Brack, 
Tax TITLEs, 2 ed., § 161. He may then bring an action against the delinquent 
for money paid to his use. Graham v. Dunigan, 2 Bosw. (N. Y.) 516 (Sup. Ct.). 
See KEENER, Quasi-Contracts, 1 ed., 388-391. Furthermore, if there 
is an express covenant by the grantor of the easement to pay the taxes for its 
protection, it should be enforced in equity, since a resort to the legal remedy 
above would involve hardship to the covenantee. Cf. Reilley v. Roberts, 34 
N. J. Eq. 299. 


Equity — JURISDICTION OVER NONRESIDENTS — POWER oF EQuity TO 
ORDER A NONRESIDENT DEFENDANT TO DO A PosITIVE ACT IN ANOTHER STATE, 
— The plaintiff, a resident of New York, and the defendant, a resident of 
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California, were joint owners of a thoroughbred stallion. The defendant had 
the possession and use of the stallion in California during the seasons of 1919 
and 1920 under an agreement whereby the plaintiff was to have him for use 
in Kentucky during the seasons of 1921 and 1922. To have become acclimated 
and fit for the season of 1921 the stallion should have been shipped to Kentucky 
by September, 1920, but the defendant refused to ship him. At the opening 
of the 1921 season the plaintiff sued in New York, praying a mandatory injunc- 
tion ordering the defendant to ship the stallion to Kentucky, and the appoint- 
ment of a receiver with power to proceed to California to get the stallion. 
The defendant was personally served with process in New York and appeared 
by attorney. Held, that the prayer be granted. Madden v. Rosseter, 114 
Misc. 416, 187 N. Y. Supp. 462, aff’d, 187 N. Y. Supp. 943 (App. Div.). 
For a discussion of the principles involved, see NOTES, supra, p. 610. 


EXTRADITION — RicHtT TO Try MAN MISTAKENLY SEIZED BY ARMY ON 
Banpit Hunt. — A troop of cavalry under orders from the War Department 
crossed the Mexican border on a “hot trail” after bandits. They seized the 
defendant, mistaking him for a bandit, and brought him back to the United 
States. It appeared that the procedure was not within any rights conferred 
by the existing treaty with Mexico providing for the extradition of fugitives 
from justice. The mistake discovered, the defendant was released by the army 
but was immediately seized, by virtue of a prior arrangement, by Texas rangers, 
and was indicted for a murder previously committed in Texas. His plea to 
the jurisdiction was overruled. He was convicted, and appealed. Held, that 
the conviction be reversed. Dominguez v. State, 234 S. W. 79 (Tex. Cr. App.). 

Apart from treaty, the obligation of one nation to another to surrender a 
fugitive from justice is an. imperfect one, resting on comity. See WHEATON, 
INTERNATIONAL Law, Dana’s ed., § 115. If surrendered, the fugitive may 
be tried only for the specific offense he was surrendered to answer for, the 
limitation being implied as a condition imposed by the surrendering sovereign. 
See United States v. Rauscher, 119 U.S. 407, 416. International good faith 
requires the recognition of the limitation. Ex Parte Brown, 148 Fed. 68 (2d 
Circ.); Ex. Parte Coy, 32 Fed. 911 (5th Circ.). But where the seizure is not 
made under any privilege granted by the foreign sovereign there is no such 
limitation; and the fugitive may be tried for any and all offenses. Ker v. 
Illinois, 119 U. S. 436. In the absence of proof to the contrary, the interest 
in maintaining international good will should lead the court to assume, as 
was done in the principal case, that a seizure ordered by the government was 
authorized by the foreign sovereign, and to respect the limitation which would 
be imposed if it were. It follows that an actual bandit, seized by the expedition, 
could not have been tried for another offense. In this case there is a further 
difficulty, that the defendant, not being a bandit, was not within the express 
terms of the assumed authority. But since his capture was in the course of a 
bona fide attempt to execute the authority, it seems that neither Mexico’s 
right nor his should be abridged by the mistake. 


FEDERAL CourTS— RELATION TO STATE CoURTS— WHETHER REVIEW 
SHOULD BE Hap BY WRIT OF ERROR OR BY CERTIORARI — VALIDITY OF 
State StatuTE “DRAWN IN Question.” —A Kentucky statute required 
foreign corporations to comply with certain formalities before doing business 
within the state. (1915 Ky. Srats., § 571.) This statute had always been 
construed by the Kentucky courts as applying only to intrastate commerce. 
Without complying with the statute, the plaintiff, a foreign corporation, ordered 
wheat from the defendant to be delivered in Kentucky on board freight cars. 
The Kentucky Court of Appeals admitted that if this constituted interstate 
commerce the statute could not constitutionally be applied; but held that it 
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constituted intrastate commerce, and denied the plaintiff recovery on the con- 
tract because the statute had not been complied with. The plaintiff, contend- 
ing that it was engaged in interstate commerce, took the case to the United 
States Supreme Court on writ of error. “A final judgment . . . in the highest 
court of a State . . . whereis drawn in question the validity of a statute of .. . 
any State, on the ground of . . . being repugnant to the Constitution . . . of 
the United States, and the decision is in favor of . . . validity, may be reéx- 
amined . . . inthe Supreme Court upon a writ of error” (which must be granted 
as of right); whereas ‘‘it shall be competent for the Supreme Court, by certi- 
orari”’ (the granting of which is within the discretion of the Supreme Court) “ . . . 
to require that there be certified to it for review . . . any cause . . . where 
any title, right, privilege, or immunity is claimed under the Constitution.” 
(39 Stat. at L. 726, amending Jupictat Cope, § 237; BARNES’ Fep. Cope, 
§ 1002.) Held, that the case is properly before the court on writ of error. 
Dahnke-Walker Milling Co. v. Bondurant, U.S. Sup. Ct., Oct. Term, 1921, 
No. 30. 

A decision involving an official’s authority may determine its validity or 
may determine simply its nature or extent. See United States v. Lynch, 137 
U. S. 280, 285; South Carolina v. Seymour, 153 U.S. 353, 360; Champion Lum- 
ber Co. v. Fisher, 227 U.S. 445, 451-452. Cf. Ireland v. Woods, 246 U. S. 323, 
328-330. Congress, in amending § 237 of the Judicial Code, providing for re- 
view by the Supreme Court on constitutional grounds, evidently had in mind 
some such classification of state decisions upholding the application of state 
statutes. See 33 Harv. L. Rev. 102. But cases involving the constitutionality 
of a state statute cannot be so classified. In passing on the constitutionality 
of a state statute the Supreme Court is bound to accept the construction put 
upon it by the state court. The validity of a statute is therefore “drawn in 
question’’ whenever the state court has in effect, consciously or unconsciously, 
upheld the statute as applied to the facts in the case. See Bridge Proprietors 
v. Hoboken Co., 1 Wall. (U. S.) 116, 144-145; McCullough v. Virginia, 172 U.S. 
102, 116-117; Kenney v. Supreme Lodge, 252 U.S. 411, 416. Fora court to de- 
clare a statute unconstitutional means simply that if the statute be applied 
to this particular state of facts, it will operate in such a way as to contravene 
the terms of the Constitution; therefore in this case the court must disregard 
the statute. It results inevitably that whenever a state statute is applied to 
a new set of facts, it may be unconstitutional as applied to those facts, no matter 
how many times theretofore it has been declared valid. See General Oil Co. v. 
Crain, 209 U. S. 211, 227-228; International Text Book Co. v. Pigg, 217 U.S. 
91; New Orleans & Northeastern R. R. Co. v. Scarlet, 249 U. S. 528. The con- 
clusion of the majority seems unescapable. See p. 2, opinion of the court 
per Holmes, J., Eureka Pipe Line Co. v. Hallanan, U.S. Sup. Ct., Oct. Term, 
1921, No. 255. But see Philadelphia & Reading Coal and Iron Co. v. Gilbert, 
245 U.S. 162; Dana v. Dana, 250 U.S. 220. And cf. Clayton v. Utah Territory, 
132 U.S. 632, 638; McLean v. Denver & Rio Grande R. R. Co., 203 U.S. 38, 


47-48. 


INTERNATIONAL LAW — RETROACTIVE EFFECT OF RECOGNITION OF For- 
EIGN GOVERNMENTS. — In 1917 the Soviet Government supplanted the Provi- 
sional Government in Russia. In 1918, the Soviet authorities condemned cer- 
tain personal property belonging to the plaintiffs, who were Russian citizens. 
A Soviet emissary sold the property to the defendants in England. In 1921 
the English Foreign Office recognized the Soviet Government as the de facto 
government of Russia. Held, that this recognition related back to validate 
the seizure. Aksionairnoye etc. A. M. Luther v. Sagor & Co., [1921] 3 K. B. 532 

C. A.). 
For a discussion of the principles involved, see NOTES, supra, p. 606. 
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INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
TAXATION — TAX ON TRANSPORTATION OF OIL IN PIPE LINES WITHIN STATE. — 
A West Virginia statute provides for a tax on all oil transported in pipe lines. 
(r9o19 W. Va. Acts, Extr. SEssIon, c. 5.) The plaintiff’s pipe line system 
consists of the West Virginia portion of a trunk line running from Ohio through 
West Virginia into Pennsylvania, through which there flows a constant stream 
of oil, and a network of feeders from West Virginia wells. For oil “gathered” 
the producer receives a “credit balance” slip. The company must at all times 
have in its pipes sufficient oil to meet its “credit balances.” (1913 W. VA. 
Cope, § 3564.) The oil is piped to trunk line junction points. The producer 
pays, under a state tariff, a charge for “gathering” and transporting to the 
junctions, and a daily storage charge. On sale of the oil, the producer gives 
the company a “delivery order” if the sale is intrastate, a “tender of ship- 
ment” if interstate. The oil delivered is not that which the producer turned 
over to the company, but any oil of the same grade. The company holds 
the producers’ oil at the junction points only until the trunk line is running 
oil of the same grade, when it is allowed to flow into the stream whether or 
not shipment orders have been received. “Delivery” and “shipment” orders 
are filled by diverting part of the stream. Of six million barrels gathered 
in West Virginia, one and one quarter millions were delivered in West Virginia, 
the remainder in Pennsylvania. The state seeks to tax the transportation 
to the junction points of all oil produced in West Virginia. Held, that the 
tax is unconstitutional as levied on the transportation of oil which ultimately 
left the state. The Eureka Pipe Line Co. v. Hallanan, State Tax Commissioner, 
U. S. Sup. Ct., Oct. Term, 1921, No. 255. 

Whether commerce is interstate or intrastate is a practical question to be 
determined by the facts of the particular case. See Chicago, M. & St. P. Ry. 
v. Iowa, 233 U.S. 334, 343; La. R. R. Comm. v. Tex. & Pac. Ry., 229 U.S. 
336, 341. In the principal case the inquiry must be whether the transportation 
to the junction points and the transportation beyond were separable. No 
oil when shipped had a predestination to give the shipment character. It 
might be delayed at the junction; or it might flow continuously to some point 
on the trunk line, either within or without the state. In this state of facts 
the decision of the majority, that the character of the commerce is to be deter- 
mined by the course which the oil in fact followed, is reasonable. But it is 
not unreasonable to hold with the minority that the transportation to the junc- 
tions was, as a practical matter, separable and intrastate. Neither decision 
is logically necessary; neither decision is necessary as a matter of practical 
judgment. The balance being so nearly even, a desire to adjust the power of 
the state to tax with the Federal power over interstate commerce so as not 
unduly to restrict either, might well have influenced the court, and led to a 
contrary result. 


LANDLORD AND ‘TENANT— ASSIGNMENT AND SUBLETTING — LIABILITY 
FOR FAILuRE OF Lessor’s TITLE DISCOVERED AFTER AGREEMENT TO AS- 
siGN. — The defendant corporation employed the plaintiff to sell certain 
of its leases. The plaintiff found a purchaser, to whom the defendant contracted 
to convey. The contract was cancelled because of a failure of title in the 
defendant’s lessors. It was urged as one ground of defense that no covenants 
for title were implied in the contract to convey. Held, that judgment be 
entered for the defendant. Miles v. United Oil Co., 234 S. W. 209 (Ky.). 

If the contract with the prospective purchaser bound the defendant to make 
out a good title to him the plaintiff may recover his commission, as he has 
done the acts required, and the failure of the transaction is solely through the 
breach of contract of the defendant. Tanenbaum v. Boehm, 126 App. Div. 
731, 111 N. Y. Supp. 185; Wheelock v. Bornstein, 214 Mass. 595, 101 N. E. 
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1086. After an executed conveyance of a fee without covenants, no action 
ordinarily lies against the vendor if it transpires that he had no title. Earle v. 
De Witt, 6 All. (Mass.) 520; Thorkildsen v. Carpenter, 120 Mich. 419, 79 N. W. 
636. But if the agreement is still executory the purchaser cannot be forced 
to take the vendor’s defective title. Vought v. Williams, 120 N. Y. 253, 24 
N. E. 195; Smith v. Hunter, 241 Ill. 514, 89 N. E. 686. And he may bring 
an action against the vendor for damages for breach of contract. Vaughn v. 
Butterfield, 85 Ark. 289, 107 S. W. 993; Fleckten v. Spicer, 63 Minn. 454, 65 
N. W. 926. In the case of a contract to sell a lease the assignee will be injured 
if either the assignor’s or the lessor’s title is defective. Accordingly it has 
been held that the prospective assignee need not accept an assignment if the 
lessor’s titleisbad. Purvis v. Rayer, 9 Price, 488; Souter v. Drake, 5B. & Ad. 992. 
And it follows as before that a right to damages against the assignor should be 
allowed. The court in the principal case admits that the transaction here is 
only an executory agreement. But it then decides the case as if the sale were 
executed, with the result that the ground of its decision, that no covenants 
will be implied in an assignment, has no application to the facts. 


LANDLORD AND TENANT— CONDITIONS AND COVENANTS IN LEASES — 
EFFECT OF RESTRICTION AGAINST ASSIGNMENT ON Computsory LiQumDa- 
ToR. — The liquidator in the compulsory winding up of a corporation sought a 
declaration that he might assign a lease which contained a covenant against 
assignment without the lessor’s consent. From an order granting this relief, 
the lessor appealed. Held, that the appeal be allowed. In re Farrow’s Bank, 
Lid., [1921] 2 Ch. 164 (C. A.). 

Although such restrictions as the covenant in the principal case imposes 
are valid, a change of tenant is not regarded as a breach in several instances. 
If the change is by operation of law it is valid; as when the personal represent- 
ative of a deceased succeeds to the term. Charles v. Byrd, 29 S. C. 544, 
8S. E.1. See 1 Wirtrams, Execurors, 11 ed., 702. Anexecution sale, also, 
is held not to violate the covenant, as the transfer is by the sheriff, not by 
the lessee. Doe v. Carter, 8 T. R. 57; Farnum v. Hefner, 79 Cal. 575, 21 Pac. 
955. And it is held that a trustee in bankruptcy may assign. Gazlay v. 
Williams, 210 U.S. 41. Cf. Doe v. Clarke, 8 East, 185; In re Georgalas Bros., 
245 Fed. 129 (N. D. Ohio). The reasons given are that, not being an assignee, 
the trustee is not bound by the covenant; or that such a transfer is necessary 
to protect the rights of the creditors. See Doe v. Bevan, 3 M: & S. 353, 360; 
Gazlay v. Williams, supra, at 47. These reasons seem inconclusive; and 
as the assignment by the trustee really violates the intent of the parties, the 
bankruptcy cases seem wrong. Their doctrine should certainly not be ex- 
tended. Under the statute in the principal case the liquidator does not get 
title and the court distinguishes the bankruptcy cases on this ground. The 
distinction, though fine, is a justifiable means of avoiding an extension of the 
doctrine. Where the liquidator does get title, the bankruptcy cases are fol- 
lowed. Liquidation of Citizens Savings & Trust Co., 171 Wis. 601, 177 N.W. 905. 


LANDLORD AND TENANT— CONDITIONS AND COVENANTS IN LEASES — 
“RENEWAL” CONSTRUED TO MEAN EXTENSION. — The plaintiff leased to the 
defendant for five years, with an option to “renew” for two further periods 
of five years each at specified rents. Notice of the election to exercise the 
option was not expressly required. The defendant remained on the premises 
for nearly nine years without ever having given such notice, always paying 
the stipulated rent. The plaintiff then gave notice to vacate, and on the defend- 
ant’s refusal to do so instituted forcible detainer proceedings. These proceed- 
ings were dismissed. Held, that the judgment be affirmed. Klein v. Auto 
Delivery Co., 234 S. W. 213 (Ky.). 
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The only substantial difference between renewals and extensions is in the 
method of their initiation. The former require the execution of a new lease. 
Thiebaud v. First National Bank, 42 Ind. 212. See 2 UNDERHILL, LANDLORD 
AND TENANT, § 803. Merely holding over will effect an extension. Callahan 
Co. v. Michael, 45 Ind. App. 215, 90 N. E. 642. See Andrews v. Marshall Co., 
118 Iowa, 595, 507, 92 N. W. 706, 707. In the absence of express stipulation 
for a new lease, the court must construe the old lease to determine which of these 
situations the parties had in mind. Orton v. Noonan, 27 Wis. 272. ‘“‘Renew” 
and “extend” are used interchangeably by many business men; it is not, 
therefore, obligatory to give them their technical meaning. Insurance Bidg. 
Co. v. National Bank, 71 Mo. 58. Cf. Harding v. Seeley, 148 Pa. St. 20, 23 
Atl. 1118. Courts are undoubtedly influenced by the fact that the execution 
of a new lease is expensive, and the only purpose that it can serve is to give 
notice that the option is to be exercised. Since this purpose can be accom- 
plished by providing in the lease for such notice, there is a tendency to hold 
that an extension was intended, unless a contrary intent clearly appears. 
The mere use of the word “renew” is not enough. See UNDERHILL, supra. 


LITERARY PRoPERTY— RIGHTS OF ASSIGNEE — INFRINGEMENT OF COMMON- 
LAw RIGHT TO THE First PUBLICATION. — The composer of a song sold all 
his rights therein to the plaintiff. He thereafter copyrighted the song, sold 
copies in conjunction with another defendant, and licensed other defendants 
to reproduce the song upon phonograph records. The plaintiff sues to enjoin 
all the defendants, and for an accounting. The defendants demur on the 
ground that the complaint does not state a cause of action. Held, that the 
yagi be overruled. Kortlander v. Bradford 190 N. Y. Supp. 311 (Sup. 
t.). 
For a discussion of the principles involved, see NOTES, supra, p. 599. 


PARTNERSHIP — DUTIES OF PARTNERS JNTER SE— SECRET AGREEMENT FOR 
FutTuRE PARTNERSHIP WITH Lessor oF Firm Premises. — A bill in equity 
alleged that the plaintiffs and the defendant as partners had operated a profit- 
able billiard parlor on leased premises; that shortly before the expiration of 
the lease, there being no option to renew, the defendant secretly persuaded 
the lessor not to renew to the firm, but to agree to run the business in partner- 
ship with the defendant; and that the plaintiffs were induced by the defend- 
ant to dissolve the partnership and sell the business and effects to the lessor 
at less than their worth, with no allowance for good will. The plaintiffs prayed 
an accounting and a declaration that they were entitled to their share of the 
defendant’s subsequent profits. A demurrer was sustained below. Held, 
that the decision be affirmed. Stewart v. Ulrich, 201 Pac. 16 (Wash.). 

In dealing with each other, partners must act in the utmost good faith. 
See Blisset v. Daniel, 10 Ha. 493, 522, 536; Holmes v. Darling, 213 Mass. 303, 
305, 100 N. E. 611, 612; Hollowell v. Satterfield, 185 Ky. 397, 400, 401, 215 
S. W. 63, 65; LINDLEY, PARTNERSHIP, 8 ed., 364; BURDICK, PARTNERSHIP, 3 ed., 
320. If during the continuance of the firm the defendant had secretly secured 
for himself a renewal of the firm lease, he would hold it in constructive trust 
for the firm, even though it was to begin after the firm’s dissolution. Feather- 
stonhaugh v. Fenwick, 17 Ves. 298; Mitchell v. Reed, 61 N. Y. 123. Cf. Struthers 
v. Pearce, 51 N. Y. 357; Knapp v. Reed, 88 Neb. 754, 130 N. W. 430. It makes 
no difference that the lessor would not have renewed to the firm or to the other 
partners. See Featherstonhaugh v. Fenwick, supra, at 301, 312; Mitchell v. 
Reed, supra, at 139. Instead of a renewal, the defendant secured an interest 
in the premises equivalent in substance to a renewal, by virtue of the lessor’s 
agreement to form a partnership. Even if, as the court says, this case does 
not fall exactly within the category of the renewal cases, it is still true that the 
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defendant secured for himself the benefit of a contract which should have 
inured to the firm; and he should account therefor. Miller v. O’ Boyle, 89 
Fed. 140 (Circ. Ct., W. D. Pa.); Williamson v. Monroe, tot Fed. 322 (Cire. 
Ct., W. D. Ark.); Holmes v. Darling, 213 Mass. 303, 100 N. E. 611. Cf. as to 
joint adventures, May v. Hettrick Bros. Co., 181 App. Div. 3, 167 N. Y. Supp. 
966; Stem v. Warren, 185 App. Div. 823, 174 N. Y. Supp. 30. See Mitchell 
v. Reed, supra, at 126, 137; LINDLEY, op. cit., 366. The account should include 
the good will of the business. Cf. Donleavey v. Johnston, 24 Cal. App. 310, 
141 Pac. 229. It should include the difference between the price actually 
paid for the partnership chattels, and their fair value; for a partner may not 
purchase firm personalty without making a full disclosure. Jones v. Dexter, 
130 Mass. 380. Moreover, since a full disclosure was not made, the adjust- 
ment of accounts between the partners cannot be considered final. Krebs 
v. Blankenship, 73 W. Va. 539, 80 S. E. 948. Cf. Stem v. Warren, supra; 
Jones v. Waring, 200 Pac. 908 (Oreg.). So the recovery should include a 
share of the defendant’s profits. Filbrun v. Ivers, 92 Mo. 388, 4 S. W. 674. 
But see 33 Harv. L. REV. 1070, 1075. 


PuBLic SERVICE COMPANIES— RIGHTS AND DutTIES — DISCRIMINATION 
BY TERMINAL COMPANY BETWEEN TRANSFER COMPANIES. — A railroad com- 
mission, seeking mandamus to compel the performance of its order, alleged: 
that the defendant terminal company checked baggage on claim checks issued 
by one transfer company, but required identification of baggage by passengers 
employing other companies; that the commission had found this practice 
an unreasonable discrimination against the latter passengers; that it had 
ordered the defendant to issue triplicate checks to all licensed transfer agents 
in the city, and to check baggage on receipt of stubs. It did not allege that 
the defendant had corporate power to instal the required checking system. Held, 
that the writ be quashed. State v. Jacksonville Terminal Co., 89 So. 641 (Fla.). 

It would seem that power to instal the checking system might fairly be 
implied from the defendant’s charter as a terminal company. Jackson Lumber 
Co. v. Trammell, 199 Ala. 536, 74 So. 469; Jacksonville, etc. Ry. Co. v. Hooper, 
160 U.S. 514. See 1 MORAWETZ, PRIVATE CoRPORATIONS, 2 ed., §§ 320, 362, 
364, 365, 367a. The defendant would probably, by reason of its economic 
situation, be subject even at common law to the duties of a business “affected 
with a public interest.” Cf. Watts v. Boston & Lowell R. R. Corp., 106 Mass. 
466; Inter Ocean Publishing Co. v. Associated Press, 184 Ill. 438, 56 N. E. 822. 
Certainly the legislature may, as it has done, subject it to such duties, including 
the duty not to discriminate unfairly among those whom it serves. See 1920 
Fra. Rev. GEN. Stat., §§ 4616, 4617, 4618; State v. Jacksonville Terminal 
Co., 41 Fla. 377, 27 So. 225. It may be argued that a bona fide refusal to ex- 
change its receipts for the receipts of any transfer company except those it 
has reason to trust should not be regarded as unfair discrimination; that it 
is an incidental discrimination, designed to improve service, and is no more 
objectionable than the practice of excluding certain hack companies, for in- 
stance, from the defendant’s premises. Cf. Clisbie v. Chicago, R.I. & G. Ry. Co., 
230 S. W. 235 (Tex. Civ. App.); Thompson’s Express & Storage Co. v. Mount, 
111 Atl. 173 (N. J.); Missouri Pacific R. R. Co. v. Kohler, 107 Kan. 673, 193 
Pac. 323. Cf. 12 Harv. L. Rev. 280. Probably, however, the purpose of the 
discrimination is less protection than monopoly. The commission found it 
unfair. The court seems to have denied this finding the consideration to which 
it is entitled. See 1920 Fra. Rev. Gen. Srat., § 4618; State v. Florida East 
Coast Ry. Co., 67 Fla. 83, 64 So. 443. 


PuBLic SERVICE COMPANIES — RIGHTS AND DuTIES — STRIKE AS AN Ex- 
CUSE FOR FAILURE TO FuRNISH SERVICES. — A statute imposes upon electric 
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light companies the duty of furnishing power upon proper application, and 
provides a penalty for failure to comply, with a proviso that the penalty shall 
not be imposed “when in the opinion of the court the default was caused by 
inevitable accident or force majeure.” The defendant’s employees refused 
to connect the complainant’s building because it was wired by non-union 
men. It was found that if the defendant had discharged the men thus refusing, 
all of his employees would have gone on strike; and it would have been difficult 
or impossible to replace them. The defendant was convicted on information 
under the statute. Held, that the conviction be sustained. Hackney Bor- 
ough Council v. Dore, 152 L. T. 383 (K. B.). 

No clear principle has yet been enunciated for determining what will excuse 
the performance of a public utility’s common-law or statutory duty to furnish 
services. It isclear that Acts of God, or vis major, will excuse. Gray v. Wabash 
R. Co., 119 Mo. App. 144, 95 S. W. 983. The principal case may be taken to 
mean that, under the English statutes, vis major alone will excuse, and that a 
strike of this sort is not vis major. But whether the American cases at common 
law apply similar rules is far from clear; principles have not been stated with 
care. Strikes conducted by means of force and violence are held to excuse. 
Pittsburgh, etc. R. Co. v. Hollowell, 65 Ind. 188; Geismer v. Lake Shore R. Co., 
102 N. Y. 563; Galveston, etc. R. Co. v. Karrer, 109 S. W. 440 (Tex. Civ. App.). 
But a peaceful strike for higher wages is no excuse. People v. N. Y. Central R. 
Co., 28 Hun (N. Y.), 543. One court has held a strike an excuse without 
considering its nature. Murphy Hdw. Co. v. Southern R. Co., 150 N. C. 703, 
64 S. E. 873. See Southern R. Co. v. Atlanta Sand Co., 135 Ga. 35, 54, 68 
S. E. 807, 816. A strike boycotting cars of a connecting carrier —a case 
closely analogous to the principal case — was held an excuse. Chicago, B. & Q. 
R. Co. v. Burlington, etc. R. Co., 34 Fed. 481 (Circ. Ct., S. D. Ia.). It seems 
impossible to reconcile all these decisions. It may be suggested, however, 
that the line be drawn between legal and illegal strikes. A strike like that in 
the principal case would, in most jurisdictions, be held illegal. Duplex Printing 
Co. v. Deering, 254 U.S. 443; Burnham v. Dowd, 217 Mass. 351, 104 N. E. 
841; Purvis v. United Brotherhood, 214 Pa. St. 348, 63 Atl. 585- Contra, Parkin- 
son v. Building Trades Council, 154 Cal. 581, 98 Pac. 1027. See Bossert v. Dhuy, 
221 N. Y. 342, 117 N. E. 582. For England, see TrapE Disputes ACT, 1906, 
6 Epw. 7, c. 47. Any such suggestion, however, but illustrates the futility 
of leaving such complicated matters of large public concern to the courts. 
Such delicately balanced questions are primarily subjects for administrative 
determination. See 35 Harv. L. REv. 450. 


SUBROGATION — EFFECT OF SECOND MORTGAGE ON THE RIGHTS OF A PARTY 
SUBROGATED TO THE SECURITY OF THE First MorTGAGEE. — To secure a debt, 
D, holding an unincumbered fee in Blackacre, executed a first mortgage upon 
it in favor of C, who had the mortgage duly recorded. In the jurisdiction, it 
gave C a legal lien on the property. D then misapplied money belonging to 
S in partially paying the debt, C receiving it without notice of the wrong. 
This payment was not recorded. Later, D executed a second mortgage on 
Blackacre to P, who paid value and had no knowledge of the mortgage to C. 
D died, and in administration proceedings against his estate, after the remain- 
der of C’s claim had been fully satisfied, S seeks to come in ahead of P against 
the security, claiming subrogation to the rights of C under the first mortgage. 
Held, that S recover. McCullough v. Elliott, [1921] 3 W. W. Rep. 361. 
For a discussion of the principles involved, see NOTES, supra, p. 596. 


TRADE-MARKS AND TRADE NAMES — PROTECTION APART FROM STATUTE — 
User oF TRADE-MaARK ON GENUINE Goons. — The plaintiff purchased the Amer- 
ican business of a French firm, which sold, under trade-marks registered in the 


















RECENT CASES 625 


United States, face powder manufactured by it in France. The plaintiff im- 
ported this firm’s powder in bulk, repacked it, and sold it under the trade- 
marks used by the French company. The defendant imported the same 
face powder in the original trade-marked boxes and resold it in competition 
with the plaintiff. In a suit to enjoin the defendant from selling these goods 
under the registered trade-marks, the district court granted a motion for a 
preliminary injunction. Held, that the order be reversed. A. Bourjois & Co., 
Inc. v. Katzel, 275 Fed. 539 (2d Circ.). 

The function of a trade-mark is to denote the origin and genuineness of an 
article with which it has become associated. See President Suspender Co. v. 
MacWilliam, 238 Fed. 159, 161 (2d Circ.). See SEBASTIAN, TRADE-MARKS, 
5 ed., 2,14. It thus serves the double purpose of protecting the owner in his 
business, and safeguarding the public from deception. The majority of the 
court in this case conclude that the latter is the primary purpose, and that 
there is no infringement as long as the original article is being sold. Apol- 
linaris v. Scherer, 27 Fed. 18 (Circ. Ct., S. D. N. Y.); Russia Cement Co. v. 
Frauenhar, 133 Fed. 518 (2d Circ.); Gretsch Mfg. Co. v. Schoening, 238 Fed. 
780 (2d. Circ.). The dissenting judge regards the former as the primary pur- 
pose, and concludes that even a sale of the genuine goods may be an infringe- 
ment. The majority view seems the sounder. Admittedly, the manufacturer 
of these goods has the exclusive right to use this trade-mark. The decision 
in the principal case does not deprive him of the good will which his adver- 
tising and the merits of his product have secured. It only recognizes that 
there can be no grant of a territorial monopoly in the resale of such goods 
under the trade-mark. See Apollinaris v. Scherer, supra, at 21; Coca-Cola 
Co. v. Bennett, 225 Fed. 429, 432 (D. Kan.). See SEBASTIAN, op. cit., 13. Such 
a monopoly would run counter to the social interest in freedom of competition 
— the more so since trade-mark rights may be perpetual. It is unfortunate 
that the plaintiff in this case has paid for something which the law does not 
secure; but that cannot affect the decision. 


WILLS — ALTERATIONS AND MopIFIcATIONS — MODIFICATION OF LEGACIES 
BY CHANGE OF BENEFICIARIES IN TRUST DEED. — The testator made a trust 
deed of part of his property, reserving the income to himself for life, with 
gifts over to named beneficiaries. He reserved a power to revoke or change 
any trust therein declared. On the same day he made his will, the residuary 
clause of which gave property to the trustee under the trust deed “‘to be held... 
in the same manner as though [it] . . . had been deposited by me as a part 
of said trust estate.” The testator later made several changes in the trust 
deed, and then died. Held, that the residuary clause is void. Atwood v. Rhode 
Island Hospital Trust Co., 275 Fed. 513 (1st. Circ.). 

It is well settled that a testator may not reserve a power to modify his will by 
merely giving directions at some future time. Hartwell v. Martin, 71 N.J. Eq. 
157, 63 Atl. 754. But if the beneficiaries are to be ascertained by some act 
that has an immediate legal effect and therefore is not purely testamentary, the 
disposition is good. A gift to those who shall be my partners at my death is valid. 
Stubbs v. Sargon, 3 Myl. & Cr. 507. So is a gift to those who may be farming my 
farm and taking care of me at my death. Reinheimer’s Estate, 265 Pa. St. 185, 
108 Atl. 412; Dennis v. Holsapple, 148 Ind. 297, 47 N. E. 631. And the testator 
may provide that advances of money noted in the regular course of business 
shall cut down legacies. Langdon v. Astor’s Executors, 16N.Y.9; Moore’s Case, 
61 N. J. Eq. 616, 47 Atl. 731. The principal case seems within the principle of 
these decisions. If naming beneficiaries in the trust deed had no present legal 
effect, it is hard to see why that deed is not invalid as an improperly attested 
testamentary instrument. But the validity of the trust deed is conceded by the 
court. Evidently the court fails to recognize the inconsistency of its position. 
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Wits — Revocation — DupticaTte Witts — Loss or ONE oF Two Dv- 
PLICATES IN POSSESSION OF TESTATOR. — The testator executed his will in 
duplicate, and took possession of both duplicates. Upon his death, one was 
found in his safe-deposit box. The other could not befound. Held, that the will 
be admitted to probate. Matter of Shields, 190 N. Y. Supp. 562 (Surr. Ct.). 

Each duplicate is the last will of the testator. See Odenwaelder v. Schorr, 
8 Mo. App. 458, 464. The will may be revoked by act to one of the duplicates, 
with an intent to revoke. Such intent has been inferred from the cancellation 
of one duplicate, though the testator had both in his possession. Pemberton 
v. Pemberton, 13 Ves. 302. See 1 JARMAN, WILLS, 6 Am. ed., *123. But see 
Roberts v. Round, 3 Hagg. Ecc. 548. The difficulty in the principal case is to 
determine whether the missing duplicate was destroyed with such intent. 
If the testator retain but one duplicate, the fact that it cannot be found at 
his death raises a presumption that he destroyed it animo revocandi. Rickards 
v. Mumford, 2 Phillim. 23; Colvin v. Fraser, 2 Hagg. Ecc. 266; Matter of Scho- 
field’s Will, 72 Misc. 281, 129 N. Y. Supp. 190. Cf. Managle v. Parker, 75 
N. H. 139, 71 Atl. 637. Can a revocation be inferred when, as in the prin-: 
cipal case, both duplicates have been retained, and one is missing? The 
disappearance of a will loses much of its significance when an equally valid 
duplicate remains intact in the testator’s possession. Little is to be gained by 
saying that a presumption of revocation arises from the fact that one will is miss- 
ing, and is rebutted by the fact that the other has been preserved. It is better 
simply to draw an inference from all the facts; and in the principal case it 
may fairly be inferred that there was no revocation. 
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War GOVERNMENT OF THE British Dominions. By Arthur Berriedale 
Keith. Being part of the Economic and Social History of the World 
War, British Series, published by the Carnegie Endowment for Inter- 
national Peace, Division of Economics and History. Oxford: Clarendon 
Press. 1921. pp. Xvi, 354, (5). 


The British Empire has always belied its name. ‘This realm of England 
is an Empire,” declared a statute of Henry VIII with the Cesarian flourish 
he loved; and if there was incongruity in adopting the term for an assertion 
of exclusive jurisdiction over his exiguous territory, there is no less in employ- 
ing it to describe the congeries of free communities which form the Britannic 
Commonwealth to-day. The subjects of his successors made it most nearly 
applicable to reality when they had, as Seeley said, “conquered and peopled 
half the world in a fit of absence of mind’’; but they carried with them their 
share of a tradition of free government that raised problems the solutions of 
which no Roman precedents could supply. The last hundred years witnessed 
the progress of Canada, Australia, New Zealand, and South Africa, by similar 
stages, to internal-self-government, and the period since the outbreak of world 
war has seen them accorded a status of partnership with the United Kingdom 
and international recognition. 

It is with the activities of their governments during the latter period, and 
the relations of those governments with that of the United Kingdom, that 
Mr. Keith’s book deals. It gives a well-proportioned and lucid statement of 
complicated facts; his description of political operations and results is almost. 
always exact, though a few nuances would doubtless have been different had 
it been possible for him to be closely in touch with local conditions so widely 
dispersed; but there are more serious objections to some of his statements and 
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inferences, which arise chiefly from a terminology that should be discarded 
because it describes a theory that is obsolete. It is sufficiently difficult to 
understand the Britannic political system with its legal dogmas controlled by 
established or developing conventions, and the difficulty is enhanced when 
terms are employed that obscure its realities. 

Mr. Keith knows the details and admits the results of a steady course of 
development, which has been remarkable in the past few years only because 
it has been more rapid and possibly more obvious than before. He asserts the 
unfettered right of the nations of the Commonwealth to govern themselves; 
he recognizes that they “‘have come to claim and be accorded equal status 
within the Empire”; and he sees that the unity of the five partners is one 
“which depends ultimately on sentiment,” or, as Mr. Meighen said last summer 
in England, on “common traditions, undivided allegiance, mutual loyalty.” 
But he appears to be timid about the implications of all this, and seems to 
feel that unity threatened by the present results of a development which has 
been its real security. An “Imperial Parliament,” whose “legislation can 
apply to a Dominion only with the full assent of that Dominion,” and an 
“Imperial Government,” which “so completely [respected] local autonomy . . 
that no interference was attempted by [it], even in regard to the military 
expeditions conducted by the Dominions and their occupation of enemy terri- 
tory,” are organs whose titles seem to want a good deal of explanation; and a 
confused use of the term “the Crown”? to designate the King in his legal and 
constitutional position and relation to the whole Commonwealth and the 
governments and parliaments of the five self-governing partners, is an offence 
which should not have been repeated since Maitland discussed it. 

“The Parliament of the United Kingdom (sic) was possessed of full 
sovereign authority of legislation, while the Dominion Parliaments had only 
a derivative authority granted by the Imperial Parliament,” says Mr. Keith. 
“The Canadian people,” said Sir Robert Borden in his Marfleet lectures, “ac- 
complished Confederation by means of a statute enacted at their instance 
by the Parliament of the United Kingdom.” The absence from that statute 
of any provision for its change by the Parliament of Canada is doubtless an 
inconvenient anomaly; but as it is one which can be rectified whenever the 
Canadian people desire to have a statute of the Parliament of the United 
Kingdom passed for the purpose, it scarcely justifies Mr. Keith’s statement 
that “the problem of Imperial legislation presents itself with special acuteness 
in the case of Canada.” For, as Sir Robert Borden said, “necessary amend- 
ments have been effected by that Parliament upon joint resolution of the Senate 
and Commons of Canada and no such amendment has been refused.” “Thus,” 
he added, “the legal powers of the Parliament of the United Kingdom have been 
utilized as aiconvienient means of effecting constitutional amendments.” 
“The statutory translation of a parliamentary address from a self-governing 
Dominion, praying for a modification of its charter, is,” as Mr. Meighen told 
the benchers of Gray’s Inn, “but a circuitous method of legislation” — and he 
was not talking of Imperial legislation — “which, with our contempt for 
anomaly, we adopt until we find a better.” That the Parliament of Canada 
would be unlikely to adopt a joint resolution for such an address against the 
views of the members from one of the Provinces which entered the union by 
virtue of what has sometimes been called a treaty, does not affect the essential 
truth of the last two statements. The territorial limitation on the legislative 
jurisdiction of the Dominion Parliaments is another anomaly, which is in pro- 
cess of being removed. Sir Robert Borden says the last word on this subject: 
“the Parliament of the United Kingdom has ceased to be an Imperial Parlia- 
ment in any real sense so far as the Dominions are concerned. Its legal power 
is subject to the limitations of constitutional right.” Surely it is the real sense 
of an intricate political system which is sought; and if, in order to preserve 
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the legal forms of a system encrusted with historical but generally harmless 
anomalies, the Parliament of the United Kingdom is constitutionally used as 
the primary legal organ for the establishment of law which will affect all His 
Majesty’s subjects when the different Parliaments which are constitutionally 
entitled to legislate for them adopt it, or as an exalted registry office where 
legal validity is given to the constitutional expression of the political will of 
the electorate of another parliament of the Commonwealth, these things should 
be brought to light and not hidden under anomalous terms. 

If the Parliament of the United Kingdom has ceased to be termed properly 
an “Imperial Parliament,” the Government responsible to it is only less prop- 
erly termed “Imperial.” “By 1914,” says Mr. Keith, “the rule had been 
effectively established that in all matters of internal government, the Domin- 
ions must be allowed the decision of the action to be taken, however much their 
policy might diverge from that which was adopted by the Imperial Govern- 
ment for the United Kingdom.” The government of the United Kingdom has 
statutory power to disallow Acts of the Canadian Parliament; but, as Sir 
Robert Borden said, “‘the power of disallowance has not been exercised by the 
British Government for more than fifty years, and while it still has a legal 
existence it may be regarded as constitutionally dead’’; it “is controlled and 
over-ridden by constitutional right.” More difficult problems arise respect- 
ing the foreign relations of the Commonwealth, and their solutions lie not so 
much in abolishing or circumventing anomalies, as in overcoming mechanical 
obstacles. For historical reasons, which distance, and the consequent diffi- 
culty of periodic, not to speak of continuous conference, and even of frequent 
and full communication, involve, the conduct of the day to day relations of 
the whole Commonwealth with foreign states has been largely in the hands of 
the Government of the United Kingdom. At international conferences the 
Dominions are individually represented by plenipotentiaries appointed by the 
King on the advice of their own governments; and the negotiation of matters 
which concern that Dominion individually and the United States is conducted 
by Canada directly with the American Government, through the British Am- 
bassador at Washington, or, by virtue of a treaty which provides for the in- 
vestigation and arbitration of certain such matters, through a Commission, 
one half the members of which are appointed by the American Government 
and the other half by the King on the advice of the Canadian Government. 
The action of the King, as head of the Commonwealth, in respect of the ex- 
ternal relations of the Dominions, is now taken on the constitutional advice 
of his Dominion Ministers. Because they reside in their respective Dominions, 
he is not immediately accessible to them, and, as such advice must reach him 
by some channel of communication, it is transmitted through a British Minis- 
ter. But it is obviously confusing to say, as Mr. Keith does, that the action 
taken on such advice is taken on the advice of the British Minister who is 
made the channel of communication. If Mr. Keith means to imply that, on a 
matter concerning a Dominion only, the advice of the British Minister may 
over-ride that of the Dominion Ministers, something more may be endan- 
gered than the formal unity for which he is concerned. Fortunately no Brit- 
ish Minister is likely to misapprehend his duty in such cases; if he requires 
guidance he will find a sound principle in the statement of Mr. Keith that 
“the functions of the Imperial Government and the Secretary of State for 
Foreign Affairs must, as regards communications from the Dominions to for- 
eign powers or the League [of Nations], be ministerial, and the requests of the 
- Dominions complied with without reserve.” (As a matter of fact, communi- 
cations to and from the League pass directly between it and the Dominion 
Governments.) A more serious question arises when the advice of a Dominion 
Ministry has reference to a matter which concerns, perhaps vitally concerns, 
all the partners of the Commonwealth. ‘It is obvious,” as Mr. Keith says, 
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“that if Imperial unity is not to disappear, each Dominion must keep the 
Imperial Government and other Governments informed of its views,” and 
that “it would be at least convenient if no action on any issue were taken, 
whether by the Imperial Government or a Dominion Government, before op- 
portunity for objections or suggestions had been afforded.” Periodic conferences 
are held, and communication of views is as full and frequent as distance will 
permit; but the increased and increasing intimacy and interdependency of inter- 
national relationships, and the wider reaction and repercussion of events through- 
out the Commonwealth, make the most intimate consultation, which ought to 
take place before constitutional advice is tendered, increasingly essential to 
agreement. Surely, however, it is too facile to dispose of what Lord Milner 
called “‘one of the most complicated tasks which statesmanship has ever had 
to face,” by saying that “the precise manner in which such consultation is 
arranged is only of secondary importance.” 

‘The Crown’ is a useful enough term to denote the head of the Common- 
wealth in his legal and constitutional position and relation to the other 
organs of government, but it should not be employed to give a specious defi- 
niteness to loose thought. Constitutionally the King is ubiquitous, but person- 
ally he cannot be; so, while he fulfills his functions in the United Kingdom in 
person, in the Dominions he must act by deputy. He may be said to have 
still another personality if he fulfills a function for the whole Commonwealth; 
but in all cases the function is that of ‘the Crown,’ — the King, acting (in 
person or by deputy) on the appropriate ministerial advice. The King 
is King of Canada, Australia, New Zealand, and South Africa, just as he is 
King of the United Kingdom, and the powers and functions of ‘ the Crown’ sub- 
sist in each and all. A sentence of Sir Robert Borden’s, which Mr. Keith 
quotes, puts the matter succinctly: “There is but one Crown, acting in each 
Dominion and in every Province and State upon the advice of Ministers re- 
sponsible to the people and invested with their mandate.” Therefore, though 
it is “the fact,” as Mr. Keith says, ‘“‘that the Crown possesses war prerogatives 
which extend . . . over all the Dominions and had not been delegated to 
Dominion Governments in the period before the war,” there is more to be 
said for their exercise “‘on the advice of the Dominion ministry,” where it 
affected the lives or property of His Majesty’s subjects resident in a Dominion, 
than that their exercise ‘‘on the advise of the Imperial Government . . . would 
have resulted in undesirable friction with Ministries.” The question of the 
exercise of one of these prerogatives arose during the war, and the Ministers 
of the Crown in the United Kingdom advanced the view that it could be exer- 
cised on their advice. The Ministers of the Crown in Canada, while inform- 
ing their fellows in the United Kingdom that “it is needless to observe that 
any representations which [the latter] may submit as to the necessity or ad- 
visability [of exercising such prerogatives] will receive prompt and sympa- 
thetic consideration,” formally made the constitutional position clear: “the 
question to be determined is not one of legal power but of constitutional right. 
This distinction is well recognized in the conventions which control the exer- 
cise of legislative powers. . . . The exercise of His Majesty’s prerogative 
with respect to Canada must be governed by like considerations. ... When 
the prerogative of the Crown is to be exercised . . . in respect to all matters 
which involve a contribution by citizens domiciled in [a Dominion], this 
prerogative must be exercised upon the advice of [the Dominion] Min- 
isters and not upon the advice of the Government of the United Kingdom.” 
‘The Crown’ and its prerogatives subsist throughout the Commonwealth, 
in each Dominion as well as in the United Kingdom, and it acts, and they are 
exercised, upon the advice of Ministers responsible to the Parliament which 
represents the people who are affected thereby; it is neither the jewelled object 
lying in the Tower, nor a mysterious power over-riding the constitutional 
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authorities of the different parts of the Commonwealth, but a compendious 
term for a member of the constitutional machinery of each part, and of the 
embryonic but still amorphous contrivance by which the whole acts in unison, 
as well as a symbol of the historical traditions and constitutional unity of the 
peoples of the Britannic Commonwealth; whose Empire is no alien rule but 
their own self-government.! 





A New ConstITUTION FoR A New America. By William MacDonald. New 
York: B. W. Huebsch. 1921. pp. 260. 


One who has spent some years in close communion with the Commerce 
Clause and the Fourteenth Amendment naturally feels apprehension in opening 
a book that boldly calls itself A New Constitution for a New America. It brings 
an empty feeling in the pit of the brain to think that some second growth of 
Founding Fathers may in a moment devitalize a considerable body of knowl- 
edge laboriously acquired and by a stroke of the pen reduce one from a lawyer 
to an historian. Yet if the public good requires it, the true patriot will not 
shrink from the ordeal. Mr. MacDonald’s apocalypse must be viewed with un- 
clouded eyes, however much it hurts. Even before the sedative delights of 
normalcy have fully restored to us our Old America, we will turn our gaze on 
a New America if Mr. MacDonald insists. Happily, however, he refrains 
from charting this New America except as it is to be created by his New Con- 
stitution. Thus our peace is not invaded in any such disturbing way as Cole 
and Tawney and Hobson and the Webbs ravish the quiet of Englishmen. 
If a New America is in time created by Mr. MacDonald, it will come molliter 
and indirectly through the ministrations of the paper changes that he pro- 
poses. Even these, when analyzed, are to the constitutional lawyer less drastic 
than the author’s ominous title would lead him to fear. 

To the practical politician, however, the new proposals are by no means . 
negligible. Mr. MacDonald courageously disqualifies himself from becoming 
a public school-teacher in the state of New York so long as Chapter 666 of 
the Laws of 1921 continues to withhold a certificate from “any person who, 
while a citizen of the United States, has advocated, either by word of mouth 
or in writing, a form of government other than the government of the United 
States or of this state” (Epucation Law, § 555 a). For Mr. MacDonald 
would have us abandon presidential government for cabinet government. The 
greater part of his study is devoted to the disadvantages of the former and to 
specification of the changes necessary to bring us the blessings of the latter. 
The president is to be so shorn of powers that invariably he can be no more 
than an amiable figurehead. Senators and representatives are to be elected 
for concurrent terms, some member of one house or the other is to lead them 
and to be replaced by a rival when he loses their confidence. The two cham- 
bers are to have co-ordinate authority, but what happens when they disagree 
is not considered. Thus the people are to rule as never before. Perhaps it is 
with thoughts of happy Britain that the author says: ‘Only by such changes 
can the nation rid itself of the one-man power which has become its bane, and 
recover the control of the government for the people themselves.” 

One who fears that full popular control may threaten the ancient liberties 
of minorities which our present Constitution guarantees will be glad to note 
that Mr. MacDonald does not ask us to give up the Fifth or the Fourteenth 
Amendment and that he declares explicitly that the Supreme Court should 
retain its present power to declare legislation unconstitutional. He would even 
increase these constitutional liberties by new clauses to remedy judicial mis- 





1 The author of the foregoing review prefers to have his name withheld. — Ep. 
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takes that have come to his attention. If, however, the judges of the Supreme 
Court give us more liberty than is good for us, they are to be removed by the 
two houses of Congress. By this preservation of judicial review, the consti- 
tutional lawyer retains his function and most of his hard-won knowledge and 
insight. The federal system is to be altered somewhat and the powers of the 
nation increased at the expense of those of the states. This will make obsolete 
a little of our learning about the commerce clause, but it will raise new prob- 
lems on which we can bring to bear most of our familiarity with the work of 
the Supreme Court in the past. Whatever anxiety Mr. MacDonald’s book 
may bring to those who are adept in manipulating our present political de- 
vices, the constitutional lawyer may face its proposals with confidence that 
they hardly scratch the fundamentals that are dear and familiar to him. 
THomMAS REED POWELL. 





INTERNATIONAL Law. By L. Oppenheim. Vol. Il. — War and Neutrality. 
Third edition by Ronald F. Roxburgh. London: Longmans, Green & 
Co. 1921. pp. xlvi, 671. 


The second edition of this volume appeared in 1912. Since that date the 

law of war and neutrality has been subjected to strains so numerous and so 
severe that to prepare a new edition was obviously a task demanding great 
care. The author collected much new material; but he died in 1919, leaving the 
new edition far from being ready for the press. The editor has not asked sym- 
pathy for the heaviness of the burden cast upon him; but clearly it has been 
unusually difficult to determine what to omit and what to add and how to 
present the divergent doctrines urged in the World War. 
* As the time has not yet come for philosophical treatment of the recent and 
exciting events with which the new matter of this volume necessarily deals, 
the reader’s estimate of the new text will depend largely upon the reader’s 
own nationality. Doubtless the fairness of intent found in the earlier editions 
is found here also. Yet an American cannot avoid seeing, and saying, that 
those questions regarding neutral rights and liabilities which arosé while the 
United States was still a neutral are not discussed precisely as they would be 
discussed by an American. 

For example, although throughout the volume it is conscientiously stated 
that the Declaration of London, of 1909, concerning the rules of naval war, 
has never been ratified, and although in numerous places (pp. 132, 397-398, 
534, 551, 550, 559, 561, 563, 574-575) it is explained that in the early months 
of the World War some countries, including England, announced a determina- 
tion to embrace some of the provisions of the Declaration of London and to 
disregard others, and that later those countries changed their policy by dis- 
regarding all new provisions of the Declaration and by professing to act in 
accordance with pre-existing doctrines — as indeed was clearly their right 
— nevertheless the volume fails to discuss the view that it is improper to 
embrace part of a compromise settlement and repudiate the remainder, and 
especially improper when, as in the Declaration of London, there is an express 
provision that ‘the provisions of the present Declaration must be treated as 
a whole and cannot be separated.” 

Again, although there is mention of the protest made by the United States 
against the British order in council of March 11, 1915, and the French decree 
of March 13, 1915, prohibiting ocean commerce with Germany, and although 
the explanation given is that by failing to prevent German submarine prac- 
tices the United States had acquiesced in such practices and must acquiesce 
in the results of reprisal (pp. 426-427), neverthless it is not stated — doubt- 
less because in England it was hardly realized — that the whole duty of a neu- 
tral country is to use due diligence, and that the United States had protested 
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against the submarine practices and had done as much as could be done with- 
out resorting to war. 

Further, although the conversion of merchant-men into men-of-war on 
the high seas is accurately said (p. 113) to have been an open question when 
the World War broke out, and although it is said that “Great Britain, which 
belonged to the party denying a right to convert on the high seas, at once made 
it known that if German vessels, after leaving American ports, were converted 
into men-of-war on the high seas, it would hold the United.States Govern- 
ment responsible for resulting damage,” nevertheless the volume fails to real- 
ize that a scientific reader, or at least an American reader, would wish to know 
of the American protest, which insisted both that most of the Powers then 
allied with Great Britain held an opposite view regarding conversion on the 
high seas and that at any rate the utmost requirement from a neutral govern- 
ment would be due diligence. 

To multiply such examples would give an impression that the volume is 
unfair. That would be a grave injustice, as is shown by many passages: 
for example, by the full statement of the controversy regarding long-distance 
blockade (pp. 540-544), and by the discussion of contraband (pp. 549-563). 

Like its predecessors, this edition abounds in citations. To the learning 
found in treatises and in periodicals, as distinguished from decided cases, there 
is no more useful key. ays 





War AND TREATY LEGISLATION AFFECTING BRITISH PROPERTY IN GERMANY 
AND AUSTRIA AND ENEMY PROPERTY IN THE UNITED Kincpom. By 
J. W. Scobell Armstrong. London: Hutchinson & Co. 1921. pp. xx, 489.- 


“The intention of this work is to provide a handbook and a fingerpost for 
the guidance of those who are led either by necessity or inclination to thread 
the maze of War and Treaty Legislation.” ‘This purpose, as stated in the 
preface, has been admirably executed. Such a handbook has been much needed 
in England, and lawyers outside of England who have to deal with the English 
legislation should find it helpful. The English legislation is embodied in so 
many Acts, Proclamations, Orders in Council, and executive and administra- 
tive constructions, that the task of digging it out has been very difficult. But 
the English lawyer has had to deal with the legislation in the “ex-enemy” 
countries, too, and translations of the important texts of this foreign legisla- 
tion have been included here. 

Parts I and II deal with the treatment of British property, rights and inter- 
ests in Germany and Austria during the war, the reproduction of the texts 
being preceded by a narrative summary in each case. Part III deals in the 
same way with the treatment of enemy property, rights and interests in Great 
Britain during the war. Little attempt is made to express any comparative 
judgment of the legislation in various countries, though the author states 
that “the steps which eventually led to the extension of hostilities into every 
channel of commerce and finance were initiated by the Allied Powers.” It 
would be interesting to have a comparative evaluation of this legislation and 
a treatise on the departures which it marks from pre-war custom and prac- 
tice. The performance of that task has been rendered much more simple by 
the present volume. 

Part IV deals with the economic clauses of the Treaties of Peace, and the 
legislation in England, Germany, and Austria in execution of them. This 
part of the book should prove serviceable to American counsellors in admin- 
istering those parts of the Treaty of Versailles of which the benefits are to 
come to the United States by the Treaty of Berlin. i 

M. O. H. 





